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Annual Meeting of Judicature Society May 10, 1939 


The annual meeting of the American Judicature Society will be held 
Wednesday, May 10, at four o’clock, in the Mayflower Hotel, Washington. 
As formerly the meeting of members, and later of directors, will be followed 
by a dinner in the same hotel. There will be on the same day meetings of a 
number of American Bar Association units, and also a meeting of the Na- 
tional Conference of Judicial Councils. The community of interest between 
the Conference and the Society, and the officers and committee members 
of the ABA section of judicial administration, is served by setting their ses- 
sions at different hours of the same day. The dinner will be open to all 
lawyers and ladies accompanying them. President Vanderbilt is assured of 
speakers whose messages will be appreciated. 

Members of the Society will enjoy the privilege of attending sessions of 
the American Law Institute, which begin Thursday morning, and are pre- 
ceded by a reception held Wednesday evening at ten o'clock in the Mayflower 
Hotel. They may also attend Law Institute luncheons and the annual 
dinner. 


Election of Judicature Society’s Directors 


During the month of April members of the Judicature Society will re- 
ceive ballots to enable them in each state to vote for directors. The list of 
100 directors is apportioned to the states according to the number of mem- 
bers in each state, from one to five directors. With each ballot there will 
be a list of members in the state, all eligible for selection. 

The chairman of the board, Oscar C. Hull, has appointed as members 
of the nominating committee: Judge James W. McClendon, Texas: Louis 
G. Caldwell, District of Columbia; and Judge Van Buren Perry, South Da- 
kota. Candidates for president and vice-president will be nominated at the 
annual meeting May 10. 


A Noted Judge and a Notable Book 

It might seem that nearly everything that could be said concerning judi- 
cial selection has been said, but the interesting address by Justice Henry T 
Lummus, of the Massachusetts supreme judicial court, reprinted in this num 
ber, proves the idea to be false. Readers will admire this article and so will 
appreciate also mention of the book entitled “The Trial Judge,” which con 
tains three lectures delivered by Justice Lummus at Northwestern Law 
School two years ago. (The Foundation Press, 11 S. La Salle st., Chicago.) 
In this volume of 148 small pages the author has crowded more wisdom con- 
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cerning the administration of justice than can be 
found in books of twice its size. A review of 
these lectures by Prof. Charles T. McCormick 
appeared in this JouRNAL for December, 1937, 
with sincere praise of the book by the Editor. 
This additional mention is made for the benefit 
of readers, none of whom will be disappointed if 
they procure the volume. 


The House of Delegates 


Amid a welter of new ideas and new projects 
that now inspire action by our profession it is 
hazardous to say which is preeminent. Taking 
the risk, the Editor will nominate the American 
Bar Association House of Delegates, which, in 
reality, is the house of delegates of the entire 
American legal profession. An attempt was made 
(in the December, 1938, number of the JOURNAL) 
to pay deserved tribute to this body, which 
is still young but has earned a reputation by 
doing more than was originally claimed for it. 
The intention was to prepare for a later num- 
ber a more considered estimate of its work. Hap- 
pily, this proved soon to be unnecessary because 
of the excellent editorial entitled, Impressive 
Meeting of the House of Delegates, in the Feb- 
ruary number of the American Bar Association 
Journal. The Editor feels like the preacher 
who wrote on the back of a check of which he 
was payee, “I heartily endorse this check.” 





Judicature Society Employs Paul B. DeWitt 


This number of the Journal introduces Mr. 
Paul B. DeWitt as assistant secretary of the 
Judicature Society, succeeding in this post Mr. 
Will Shafroth, whose much appreciated part-time 
services came to an end last October due to the 
increased work allotted to him by the ABA sec- 
tion of legal education, which has so much 
stimulated adult legal education in the past year. 

Paul DeWitt accepted the position in February, 
with the consent of the Iowa State Law Library 
board, for whom he had served for some time 
as librarian. This library is one of the largest 
law libraries in the country, having existed from 
the beginning of statehood in an ambitious state, 
and having acquired more than 150,000 volumes. 
Mr. DeWitt’s services included also that of the 
director of the Iowa Legislative Reference Bu- 
reau. 

Mr. DeWitt earned a rating among the leaders 
of the junior bar. In 1931 he graduated from 
the University of Iowa with honors, and in the 
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following year received a master’s degree in 
French and English. Under the Perkins fellow- 
ship at Harvard he then earned a second master’s 
degree and completed one year in the law school. 
His legal education was finished with two years 
in the University of Michigan. Before the State 
Library appointment he practiced with the firm 
of Milchrist and Marshall at Sioux City. He 
has served on the executive committee of the 
lowa State Bar Association and on the legisla- 
tive committee of the lowa junior bar confer- 
ence. He has membership in Phi Beta Kappa 
and Phi Delta Theta. 





Criminal Law Section’s Fine Work 


In Indiana the legislature enacted, almost 
unanimously, the magistrates’ court bill drafted 
by Chairman George A. Bowman’s committee of 
the ABA section on criminal law. A description 
of the new act will appear in the next number of 
this Journal. Virginia was the first state to do 
something significant in the field of local magis- 
tracy and after Indiana’s swift action there will 
still be high honors for succeeding states. Too 
long criminal law reformers failed to grasp the 
significance of the criminal courts of first in- 
stance. Prof. James J. Robinson, chairman, has 
infused the criminal law section with his own 
enthusiasm and understanding. Its seven com- 
mittees will have important reports for the next 
ABA convention. 

Most significant, in many respects, is the 
matter of supreme court drafting of criminal pro- 
cedure rules, emphasized in a timely way, by 
General Homer Cummings. Senator Ashurst’s 
bill to confer rule-making power for criminal 
trials up to conviction (S. 1283) should meet 
with no opposition, but lawyers also should hold 
themselves in readiness to educate their congress- 
men if there is a need. 





Better Prospects for New York Courts 


Defeat of the judiciary article by New York 
voters last fall may result in much good. Bills 
are now pending in both chambers of the legis- 
lature to create a commission of specially desig- 
nated and appointed judges, senators, assembly- 
men, lawyers and laymen to the number of 
twenty-one, to serve as a limited constitutional 
convention, and produce a revised judiciary 
article. This plan would doubtless relieve the 


commission of the embarrassment caused by the 
insertion in last year’s revision of the provision 
for greater freedom of appeal from administra- 
tive bodies, and a number of improvements in 
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judicial organization and proceedure. The pro- 
posed commission would have no competing in- 
terests, and would be composed of highly quali- 
fied members. The resulting revised article 


would be very likely to be accepted by the elec- 
torate. Such a presumption would encourage the 
commission to be bold. Or there could be sub- 
missions to be voted on separately. 


Judicial Review of Administrative Orders 


Purposes of American Bar Association Bill, Result of Administrative Law 
Committee’s Study During Past Four Years 


By RALPH M. Hoyt* 


The ninth of January, 1939, may prove to be 
a memorable day in the history of administrative 
law in the United States, for it was on that day 
that the American Bar 
Association, through its 
house of delegates as- 
sembled in Chicago, 
placed its influence 
squarely behind a pro- 
posed federal enact- 
ment calculated to 
transform the present 


chaotic state of our 
federal administrative 
system into one of 
comparative order and 
uniformity. 
The bill is the cul- 
mination of several Ralph M. Hoyt 


years of labor on the 

part of the Association’s special commit- 
tee on administrative law, under the chairman- 
ship of Colonel O. R: McGuire in 1937 and 1939 
and of Dean Rosco Pound in 1938. The title of 
the bill—A Bill to Provide for the More Expe- 
ditious Settlement of Disputes with the United 
States—indicates succinctly the objective: to 
enable the citizen who has a controversy with 
his government to get it settled, and to do so 
expeditiously. At present that objective is, in 
many instances, quite unattainable except upon 
the government’s own terms. 

The subject-matter of the bill lies in two dis- 
tinct fields: (a) rules and regulations issued by 
the various administrative agencies, and (b) the 
handling of actual controversies by those 
agencies. 


*Of the Milwaukee Bar, Chairman of the Com 
mittee on Administrative Agencies and Tribunals 
of the Section of Judicial Administration, Ameri- 


can Bar Association. 





It is customary, in the enactment of regulatory 
statutes, for the lawmaking body to set up in 
broad terms the standards that are to be en- 
forced, such as that a rate must be “reasonable,” 
or a business practice must be ‘fair,’ or a 
licensee must be “competent,” and to leave to 
an administrative agency the task of filling in 
the details by defining what sort of thing shall 
be deemed to comply with or violate the legis- 
lative standard. When that filling in is done 
solely by the decision of concrete cases as they 
arise, the process takes a long time and involves 
great uncertainty. As opposed to that “trial 
and error” method of implementing the regu- 
latory statutes, some of the federal departments 
have followed the practice of issuing detailed 
rules and regulations, of which the best known 
are the income tax regulations issued by the 
treasury department. One serious drawback to 
that system, however, from the standpoint of 
the citizen, is that the “trial and error” method 
is still in vogue so far as the validity of a regula- 
tion is concerned; for if he obeys the regulation 
and it turns out to be invalid, it affords him no 
protection, while if he wishes to test its validity 
he must await his opportunity to do so in an 
actual controversy imperiling his property or 
perhaps even his right to continue in business. 

The committee’s bill recognizes, adopts and 
improves upon the present system of regulations 
in several important respects: 

1. It requires all administrative bodies issuing 
rules and regulations hereafter, or modifying 
those now in effect, to do so only after published 
notice and public hearing, except in case of emer- 
gency. Thus persons who are affected by a par- 
ticular statute will be able to participate in the 
making of the regulations implementing that 
statute, by presenting their views at a_ public 
hearing 

2. It requires all rules to be published in the 
Federal Register. No longer will the citizen be 
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heard to complain that he cannot find out what 
the rules are. 

3. It permits any person affected by rules now 
in force to apply to the enforcing agency for a 
reconsideration of such rules; and the agency 
must hold a public hearing and decide whether 
the rules shall be changed. 

4. It expressly protects the citizen, as to his 
acts or omissions in bona fide compliance with 
a published rule, from all penalties, forfeitures 
and prosecutions on account of such compliance, 
until such time as the rule is rescinded or is 
held invalid, and for thirty days after notice of 
such rescission or of the court’s decision declar- 
ing it invalid is published in the Federal Regis- 
ter. Under this provision the citizen will no 
longer obey duly promulgated regulations at his 
peril; the law will not visit punishment on him 
for errors of the administrative agency in es- 
tablishing an invalid rule. 

5. It permits any person who disagrees with 
a rule duly promulgated and published, to test 
its validity in the court of claims, provided he 
acts within thirty days after publication. In 
such proceeding, the court is authorized to strike 
down a rule only if it violates the constitution 
of the United States or the statute which it was 
designed to implement. The bill thus very prop- 
erly refrains from authorizing the court to in- 
terfere with the administrative process or the 
discretion lawfully vested in the administrative 
body; but it gives the interested citizen the op- 
portunity to have an illegal rule declared so at 
once, before it has done him any harm. The 
bill expressly provides, however, that the exist- 
ence of the remedy in the court of claims shall 
not prevent the validity of a rule being deter- 
mined in any suit in which the rule is involved, 
as at present; an obviously proper provision, 
since an illegal rule should not acquire the force 
of law by default, particularly as against per- 
sons who may not be at all affected by it at 
the time it is adopted. 

Unquestionably the enactment of the portions 
of the bill relating to rules and regulations would 
make for greater certainty, clarity and the dim- 
inution of controversy in the enforcement of 
our federal administrative statutes. 


The Decision of Concrete Cases 


It is a remarkable fact that, of the almost 
countless administrative determinations that are 
being made daily in the various departments 
and agencies of the Federal Government, there 
are very few (outside of the large independent 
commissions) for which any statutory provision 
now exists for either administrative or judicial 
review. Such machinery as there is in the de- 
partments themselves for complaints, hearings 
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and reconsideration of action taken, usually ex- 
ists only by custom or executive order rather 
than by statute. The proposed bill would give 
legal standing to a system of extra-statutory 
boards that has grown up in some of the depart- 
ments, and would extend that system through- 
out the federal service (except in the case of 
the independent agencies which are themselves 
boards or commissions) by requiring each fed- 
eral agency to establish from among its own 
employes, in various parts of the country, as 
many of these boards as may be necessary to 
handle the business coming before them. From 
that point on, the system would function as 
follows: 


1. Any person aggrieved by a decision, act or 
omission of any public officer would have the 
right to apply for a hearing upon the matter 
before an intra-departmental board. 

2. The board would thereupon be required to 
hold a public hearing, and the evidence presented 
would be reduced to a written record, on which 
the board would make its written findings of 
fact and its decision of the controversy; which 
decision, if approved by the head of the depart- 
ment or agency, would become the final admin- 
istrative action upon the subject. 

3. Any party dissatisfied with such final ad- 
ministrative action, or with the decision of an 
independent board or commission, would have 
the right to appeal therefrom to the circuit court 
of appeals of the circuit of his residence or place 
of business, and that court, after a hearing con- 
fined to the record made before the board, would 
have authority to affirm or set aside the deci- 
sion, or to direct the administrative agency to 
modify it. The court would be required to set 
aside the decision if the findings of fact were 
clearly erroneous or unsupported by substantial 
evidence, or if the findings did not support the 
decision, or if a full and fair hearing was not 
held. or if the decision was contrary to law or 
beyond the jurisdiction of the agency. 

4. The ‘udgment of the circuit court of ap- 
peals would be subiect to review by the sunreme 
court of the United States upon writ of certiorari, 
and the circuit courts might also certify questions 
of law to the supreme court in case the decisions 
in different circuits were in conflict. 

The foregoing is but a brief sketch of the plan 
as worked out in the bill. Numerous collateral 
details have necessarily been omitted. The bill 


expressly excepts from its operation certain ad- 
ministrative bodies which already have well-es- 
tablished appellate procedure, such as the inter- 
state commerce commission and the bureau of 
internal revenue; also certain governmental ac- 
tivities for which judicial review would be in- 
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appropriate, such as the conduct of foreign af- 
fairs, or of military or naval operations in time 
of war. 

It will be observed that what is attempted 
in the bill is to give the citizen who feels ag- 
grieved by the act of a federal officer or depart- 
ment an opportunity, first, to have that act re- 
viewed and reconsidered by a committee from 
the department itself; second, to have an official 
public record compiled which will remove the 
controversy from the realm of mere departmental 
conversations, correspondence or _ confidential 
memoranda; third, to have that official record 
passed upon by the head of the department; and 
fourth, to obtain a judicial review which, though 
limited in its scope, will permit of the cor- 
rection of all errors of law and the more flagrant 
errors of fact. The failure to confer full power 
upon the court to determine the facts for itself 
is readily understandable in view of the tremen- 
dous volume of work that might thus be im- 
posed upon courts which are already very busy, 
and the further fact that under the decisions of 
the supreme court the power to review factual 
findings of federal administrative bodies (beyond 
ascertaining that they are supported by substan- 
tial evidence) cannot be conferred upon the con- 
stitutional courts. 

There has been considerable debate over the 
proposal to intrust the administrative portion of 
the review to boards set up within the depart- 
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ments themselves, rather than to an outside and 
independent tribunal of the character of the 
board of tax appeals. Those sponsoring the bill 
have taken the position that the latter plan would 
be unwieldy and unworkable; that the cases 
coming up to the independent board for hear- 
ing upon questions of fact would be so numer- 
ous and so varied in their character as to swamp 
the board from the outset; and that although 
admittedly there may be a tendency on the part 
of the intra-departmental boards to sustain the 
action of their colleagues in the department, the 
requirement that the whole case be reduced to 
a formal record and that findings of fact be 
made thereon will tend toward the elimination 
of carelessness and loose methods, and should 
result in the correction of many errors without 
resort to the courts. 

The bill, in the form finally approved by the 
house of delegates, is set forth in full in the 
American Bar Association Journal for February, 
1939, at page 116. It was introduced into the 
United States senate on January 24 by Senator 
Logan of Kentucky, and is now in the hands of 
the Judiciary Committee. Representing, as it does, 
a serious and intelligent effort by the organized 
bar of the country to aid in bringing order into 
an administrative system which in large part 
has grown up in hit-or-miss fashion, the bill de- 
serves the earnest study of judges and lawyers 
throughout the nation. 


Plan for Unifying Appellate Courts in Missouri 


The Missouri judicial council, which was estab- 
lished by the supreme court, has submitted to the 
State Bar a plan for unifying the three appellate 
courts.and the supreme court and _ providing 
needed power to implement the one supreme 
court of sixteen justices. This court is given 
powers, among others, to prepare lists of circuit 
judges from which assignments could be made to 
increase the staff of any of the divisions of the 
court as needed; to prepare lists of lawyers for 
assignment to the circuits when circuit judges 
need assistance; and to provide divisions of the 
supreme court, of not less than three justices, to 
exercise such appellate jurisdiction as may be 
conferred by court rules. 

Provision is made for rehearing cases on ap- 
peal by the court en banc upon application or 
upon the court’s own motion, much as is now 
done. 

This is probably the boldest plan for reorgan- 
izing the appellate system that has been ad- 
vanced in any state since the constitutional con- 


vention in Missouri in 1923. The judiciary article 
in that year was defeated by a few votes, ap- 
parently because of the provision for the use of 
specially assigned judges and justices. That 
article included, naturally, all the courts of the 
state. The present plan touches the trial courts 
only in the matter of assignment of lawyers as 
needed to assist circuit judges. 

The plan as it stands will produce discussion 
of judicature as nothing else could. Aside from 
the administrative powers, it is conspicuous in 
being the first serious proposal to unify appellate 
organization. Professor Sunderland’s arguments 
(Jour. AJS, 17:116) in favor of this principle 
apply perfectly to such a state as Missouri. In 
California, where there are many more appellate 
districts and judges, it is believed to be im- 
possible to unify this jurisdiction. The State 
Bar’s plan for improving their overloaded ap- 
pellate system, again before the legislature this 
year, is founded on the New York system. 

Very generally intermediate appellate courts 
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have served to encumber the appellate process. 
No new appellate court has been created in any 
state for a generation, the division of the jus- 
tices of the supreme court being fairly common, 
and much more effective. Pennsylvania has but 
one intermediate appellate court. In Michigan 
the State Bar for years has successfully opposed 
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the creation of such a court. In Indiana there 
is much sentiment in favor of wiping out the one 
intermediate court. In the states not mentioned, 
when a larger appellate force is needed, it should 
be secured by adding one or more supreme court 
justices and permitting alternate or simultaneous 
hearings by two divisions. 


Principle of Three-Judge Trial Court Favored 


Another champion of the principle of a three- 
judge court for civil trials appears in the June- 
July number of the California State Bar Journal 
(p. 36). Edward Winterer, of the Los Angeles 
bar, writes to complain of the California practice 
which prevents review of facts supported by 
some substantial evidence, though against the 
preponderance of the evidence. His argument is 
supported by reference to the difficulties jurors 
meet in determining facts according to the rules 
of law given as instructions. Some judges, Mr. 
Winterer asserts, are really less qualified to 
determine controverted issues of fact than some 
jurors. 

Assuming that the California practice is not 
to be altered, he turns for relief to the idea of 
trials before three judges. 

“For many years I have been of the opinion 
that all important civil cases should be tried 
before a multiple court, consisting of three trial 
judges. A multiple court will remove the lia- 
bility to err, the temptation of prejudice and 
favoritism, and give the litigant the benefit of 
having issues of fact determined by such court 


according to the preponderance of the evidence. 

“A trial before a multiple court will afford 
a higher degree of certainty as to matters of 
fact and law and there will be far less dissatis- 
faction and far fewer appeals than a trial before 
a single-judge court. It would not only speed 
up the administration of justice but, by and 
large, make it less expensive and far more effi- 
cient. There would be no necessity of increasing 
the number of our appellate courts or the per- 
sonnel of the same. 

“The present machinery for the administra- 
tion of justice is inadequate and illogical. Why 
should there be seven justices of the supreme 
court, and not less than three justices of the 
district court of appeal, to correct only errors 
at law of a trial court composed of a single 
judge, and no one to correct errors of the trial 
court as to the determination of facts? 

“This system of our court procedure and 
practice in this regard is topheavy. It is in the 
form of a pyramid standing on its point. 

“As a piece of machinery for the administra- 
tion of justice it is inconsistent, illogical, incom- 
plete and deficient.” 


As the intellectual aristocracy of America, the lawyer is rising 
to defend his prerogative, that of serving the public and, inciden- 
tally, to make a living. The integrative bar is the weapon which 
he has forged to defend his profession and himself.— Boyle G. Clark, 
General Chairman, Bar Committees of Missouri. 


Although the frailties of human nature may not reach perfec- 
tion in the administration of justice, we can, nevertheless, see to 
it that its shortcomings shall not be enhanced by the crudity or 
inadequacy of the machinery we set up to do the job.—Louden L. 
Bomberger, President Indiana State Bar Association. 











Florida Bar Rises from Impotence to Real Power 


Supreme Court on Rehearing Recognizes Its Responsibility and Makes 


Good Start Toward Integration on Missouri 


In recent issues stimulating accounts of great 
progress by the organized bar in Connecticut and 
Colorado have been presented. In the latter 
state there is no less than a rebirth, and a swift 
accomplishment of nearly all that many other 
state bars have struggled for during at least 
one decade. These outstanding successes should 
at least encourage thousands of lawyers in other 
states. They may suggest concrete methods. 

Everybody knows of the sensational develop- 
ment of Florida since the World War. This de- 
velopment included much evil with the good it 
conferred. Before the boom burst Florida had 
been all but inundated by migrant lawyers. 
Before the boom its bar had been dormant, and 
unprepared. Something was done to insure a 
minimum of knowledge concerning Florida stat- 
ute law and practice. Although there were some 
excellent lawyers among the newcomers, the pro- 
fession all during the boom was virtually with- 
out plans or hopes. 

Whether the collapse of imaginary riches sup- 
plied an incentive, cannot be estimated, but there 
is certainty that in the darkest period the State 
Bar Association was blessed by a wonderful 
leader. , 

President W. I. Evans, then only thirty-three 
years of age, found himself president of an or- 
ganization which was collecting dues from about 
150 members. He devoted practically all his year 
in office to the work of building a real associa- 
tion. He laid the foundation, and ever since his 
term the Florida Bar Association has been dy- 
namic, always reaching for more, and attaining 
a great deal. - 

President Evans was succeded by great lead- 
ers, but when he died last year all were anxious 
to pay tribute to his genius and his sacrifices. 
Mr. Evans was elected a director of the Judica- 
ture Society in May, 1938, but died before the 
next issue of this JoURNAL went to press. 

The names of his successors should be re- 
corded, for to each of them credit is due. Since 
membership strength is one of the potent factors 
in bar organization. these figures also are given 
for each year. 


ok A ree i 
1927—John B. Sutton....... ve . 597 
1928—Robert H. Anderson....... . 531 
1920—-Raymond F. Maguire............. 642 


i930—R. A. Henderson..... 459 
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Jar Pattern 


1931—John C. Cooper, Jr............... 483 
1932—T. M. Shackleford, Jr. . 435 
1933—Giles J. Patterson... . ag.) ae 
1934—John D. Harris.... + ee 
1935—William H. Rogers. . . 916 
1936—Louis Twyman . 1,080 
1937—Martin Caraballo 1,234 
1938—Ed R. Bentley............... ... 1,650 


The figures illustrate well the stubborn fight 
for membership. The virtual winning in this 
struggle may be ascribed in large measure to the 
encouragement of local associations, to creating 
a house of delegates to represent them, to the 
provision for unified membership with reduced 
dues, and to the legislative work constantly 
under way. There was also the existence of 
one of the most practical bar journals in the 
country, founded, as a first step, by President 
W. I. Evans. 

For many years the Association has done diffi- 
cult work in improving the administration of 
justice, and not always with needed legislative 
cooperation. After several years of study the 
chancery practice act became law in 1931; two 
years later a new probate code was got through 
legislature; at the time this is written there is 
a bill in legislature embodying an entire criminal 
code, substantive and procedural, which has been 
underway for six years. 

Great credit is due to the leaders who have 
been named. Credit is equally due to the mem- 
bers who selected them, and gave so generously 
of their time and talents. Strong leaders imply 
always an earnest and vigorous membership. 

At the present time nearly every local bar 
in the state has become affiliated. Many of them 
have been strong bodies for a considerable pe- 
riod; others are still young. 

What has been said by way of history is only 
an introduction to more recent accomplishments. 
In his address in 1933 President Patterson had 
to report that in two preceding years not more 
than sixty percent of the members had paid their 
dues. He proposed the affiliation plan, saying 
that seven locals had more members than the 
State Association. This plan included lower 
dues. To the depression he attributed a great 
increase in disciplinary cases, many “of a seri- 
ous nature.” The statutory procedure he de- 
clared to be “crude, cumbersome and impractical.” 
The suggestion was that disciplinary responsibil- 
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ity be devolved upon the bar examiners. A still 
better system has been acquired, thanks to the 
supreme court, though the court took a lot of 
advice and argument before it realized its own 
responsibility. Finally he urged an enlargement 
of the scope of research work to enable the As- 
sociation “to render a voluntary public service 
to the state at large.” 


Progress Toward Coordination 


For two years or more the Association's ac- 
complishments have been largely in bringing 
about coordination through powers delegated to 
the profession by the supreme court. 

This began in 1936 with a petition by the local 
bar in Jacksonville for a mandatory rule requir- 
ing the circuit court to create a bar committee 
for investigating complaints. The idea doubtless 
derived from the great work done under the bar 
rules established by the Missouri supreme court. 
The court granted permission only for the cre- 
ation of a disciplinary committee, but it afforded 
a start. 

In the same year, 1936, at a meeting of the 
delegates, the committee on integration submitted 
a well rounded plan virtually the same as that 
which has entitled the lawyers of Missouri to 
refer to their status as “integrated.” It was de- 
cided to include in the petition the matter of 
modernizing a very backward standard of legal 
education. 

All the details of the hearings, arguments and 
restricted powers granted by the court would be 
superfluous in this account. The court made a 
very slight improvement in respect to the admis- 
sion standard. It denied relief as to the whole 
matter of bar discipline, but later did adopt the 
ABA canons of ethics. 

On October 13, 1938, on rehearing, the court 
complied with the petition except as to the im- 
portant matter of requiring from active practi- 
tioners the payment of annual dues of $3. The 
machinery set up is substantially this: 

In each circuit the judge or judges shall ap- 
point, on nomination of the bar association, a 
circuit commission of lawyers composed of three, 
or not more than seven, members, which shall 
deal with all complaints, including those against 
unauthorized practice. The accused is entitled 
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to a hearing by the commission, and its report, 
if adverse to the accused, is then filed in circuit 
court for a hearing and final order which may be 
for suspension, disbarment, or other less penalty. 
Appeal is to the supreme court as in chancery 
matters. 

The request for a state commission with a 
lawyer from each circuit, to supervise the work 
of the circuit commissions, was ignored. 

The profession, nevertheless was much en- 
couraged by getting much more than half a loaf. 
Supreme court authority was acknowledged and 
given much scope, and cooperation between court 
and bar was established. 

It will be observed that virtually all of the 
progress made is due to the refusal of leaders 
to discontinue planning and effort after a denial 
of the bar petition. In the vital matter of 
instructing the justices much credit has been 
accorded Giles J. Patterson. 

Concerning the enrollment of all practitioners, 
and the requirement of an annual fee, the Flor- 
ida Bar Journal for January, 1939, commented 
vigorously and said: “We have made a step for- 
ward, but if we can take one more step by es- 
tablishing the enrolling feature we shall have 
in this state a unified bar with power to cope 
with the problems which confront it.” 

In the next issue a Journal editorial reports 
creation of the circuit commissions in fifteen cir- 
cuits. There will doubtless before long appear 
the inescapable fact that a unifying state com- 
mission is needed, and funds for its activities. 
The bar is confident, if not yet wholly 
triumphant. 

There has been no division of the court to this 
time. It is accepted by the bar as a very en- 
couraging sign that the supreme court has more 
recently revised its own rules in a_ progressive 
spirit. : 

President Bentley illustrates the value of pro- 
motion in bar service. He was long secretary 
of the Association, and always was among the 
leaders. Even as president he has continued to 
edit the Florida Bar Journal and make it a po- 
tent means for welding bar opinion. 

This report brings us down to the 
meeting to be held March 23-25 at 


annual 


Belleair. 


We are not in a position to laud and extol our achievements, 
the virtues of the law or our profession, until we can truly laud 


and extol the character and acts of our 


individual members. 


—George Williams, President South Dakota State Bar. 
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Our Heritage of Impartial Justice* 


By Henry T. Lummust 


“There is no certain harm in turning a politician into a judge. He 


become a good judge. 


may 


The curse of the elective system is the converse, that 


it turns almost every judge into a politician.” 


My subject tonight 
is hackneyed. So are 
the Ten Command- 
ments, the law of 
gravitation, Gresham’s 
monetary law, and 
every other  funda- 
mental truth. But just 
as there are those who 
still assert that the 
earth is flat, that un- 
limited fiat money 
would help the country, 
that morality is a myth, 
so there are those to 
whom the ideal of impartial justice seems an 
outworn superstition, unworthy of forward-look- 
ing people. 

What do we mean by impartiality in justice? 
The Bible says, “It is not good to have respect 
of persons in judgment.” When on one side of 
a legal controversy, criminal or civil, there is a 
small group or perhaps a lone individual—friend- 
less, despised, hated and believed generally to be 
the scum of the earth—; and on the other side 
are arrayed both the powerful and the popular— 
presidents, governors, the press, the respectable 
and the well-to-do, all the power of public opin- 
ion, demagogues with popular prejudice in their 
favor and skilled in whipping that prejudice into 
fury, and mobs that howl for vengeance against 
the little group or the lone individual,—then, in 
that hour of crisis, impartiality means that the 
tribunal that must make the decision will sit 
there, calm, serene, unmoved by the tumult and 
the shouting, and, guided by its own conscience, 
will decide according to the law and the evidence. 
Judicial impartiality is a high ideal, but by no 


Henry T. Lummus 





*An address delivered at Charleston, W. Va., 
Sept. 26, 1938, before the International Association 
of Industrial Accident Boards and Commissions. 
Publication here is by consent of the Author, and 
the Editor of the Boston University Law Review, 
in which Review the address was published in 
January, 1939. Vol. 19, No. 1. 

+LL.B. (summa cum laude) Boston University, 
1897; LL.D. 1933. Lecturer at Boston University 
School of Law, 1905-1906. Associate Justice of 
the Supreme Judicial Court of Massachusetts since 
1932, after long experience in other courts. Chair- 
man of the Section of Judicial Administration of 
the American Bar Association, 1938-1939. 





means an impossible one. A man who is in- 
capable of attaining this high ideal cannot be a 
good judge. 

Even a weak judge or a controlled judge can 
be impartial when he listens to a dispute between 
litigants of no importance, power or influence. 
But such fair-weather impartiality is hardly 
worthy of the name. The only judicial im- 
partiality that is worth while is of the sturdy 
and rugged sort that can weather the storms of 
political and popular passion. Some have fancied, 
and some still fancy, that judges can have that 
rugged impartiality, and yet have a tenure of 
office that is precarious, insecure, and subject to 
popular whim and political machinations; that 
impartiality inheres in the very title and robe 
of a judge, and cannot be impaired, no matter 
how we select our judges, what tenure of office 
we give them, or what the conditions are under 
which they are compelled to work. Such a no- 
tion betrays ignorance of the elements of human 
nature. Heroes and martyrs exist, but not in 
sufficient numbers to staff any branch of the 
public service. There can be no dependable im- 
partiality of judges unless they are made inde- 
pendent. The doctrine that the judiciary must 
be independent was not designed for the personal 
benefit of the judges. It was designed to pro- 
duce impartial justice for every citizen, and par- 
ticularly for the lowly and the friendless. Only 
an independent judiciary can be relied on to do 
justice against the popular and the powerful. 

Professor Zechariah Chafee, Jr. of the Har- 
vard Law School, in his book (State House and 
Pent House, 55) dealing with recent disgraceful 
events in Rhode Island, said it all in these words: 
“Independence of the judiciary in a state means 
that the man .. . who is honestly trying to per- 
form his duty of settling controversies, sits so 
firmly in his seat and is so sure of a decent liv- 
ing for himself and his family, that he can look 
the whole world in the face from the governor 
down to a mob, and tell them all to ‘Go to Hell’.” 

Some of you may wonder that anyone thinks 
it necessary to argue the need of impartial jus- 
tice administered by independent judges. You 
may think that everyone favors it. One might 
as well, you may say, set out to prove an axiom 
in geometry, or that two and two make four. 

I agree that there ought to be no argument 
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about the need for judicial independence. The 
function of judging necessarily implies that the 
only guide for the judge, apart from the law by 
which he is bound, must be his own mind and 
conscience. When his decision becomes influ- 
enced by the opinions or desires of others, even 
by what is called public opinion, to the extent of 
that influence he ceases to be a judge at all, and 
becomes merely a tool or a mouthpiece. Legis- 
lation according to the view of the majority may 
be said to be a part of democracy. But justice 
according to the view of the majority is often 
not justice at all. Even constitutional questions 
cannot always be decided so as to please the ma- 
jority of the moment without a violation of the 
judicial oath. The people have restricted the 
power of the legislature within the bounds set 
by their constitution, and of necessity—if the 
constitution is really to be the supreme law of 
the land—have entrusted its interpretation to the 
courts. The courts must interpret it according 
to conscience and not according to clamor. If 
the people wish something different, they can 
obtain it under the power of amendment which 
they have reserved to themselves. 


Judicial Independence Under Fire 


But unfortunately the doctrine that to you 
and me seems obvious and indisputable, that jus- 
tice must be impartial and judges independent, 
is under fire today. In the first place, litigants 
want a favorable decision, not justice. In nearly 
every case one side or the other goes out of 
court dissatisfied and resentful. The cheap polit- 
ical notion of government by “pull” and “fixing” 
has corrupted public opinion even among those 
who consider themselves good citizens. Unthink- 
ingly, some people demand government of that 
degraded sort in the courts as well as in other 
branches of the state. Politicians of the dema- 
gogic and venal sorts, to whom government 
means an exchange of favors or else of threats, 
resent the thought that the courts are removed 
from the circle of their influence. All the power- 
ful and lawless hate impartiality, for it reduces 
them to the level of ordinary men. 

The foregoing may be considered the ignor- 
ant, unthinking, emotional attacks upon judicial 
independence. It has other enemies, more sin- 
ister and more dangerous. In Louisiana, in 
Rhode Island, and elsewhere, we have seen well- 
considered plans, skilfully presented and sup- 
ported, to make the judges subservient to the 
political power. Not all of these were casual or 
sporadic attacks upon the courts. Some of them 
have sprung from a definite philosophy of law, 
miscalled realism, that is in vogue among left- 
wing professors and writers. Its origin, as Dean 
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Pound has pointed out in the March, 1938, num- 
ber of the Harvard Law Review, is to be found 
in Karl Marx’s doctrine of class struggle. Its 
devotees declare that judicial impartiality is not 
only impossible but undesirable. They say that 
the decisions of courts are and ought to be the 
arbitrary expressions of class or party will.’ 
Democracy with justice for all, they say, is an 
idle dream. The only good that they recognize 
is to have their own particular crowd on top. 
They import their philosophy from Europe, 
where dictators and the parties behind them, in 
both Communist and Fascist countries, have 
brought the courts to heel and have made them 
obey the orders of the party. That is a neces- 
sary step in the creation of a totalitarian state 
and the destruction of individual liberty, that 
ends only in the suppression of a free press, free 
speech, and so far as possible free thought. The 
disciples of these foreign doctrines hardly con- 
ceal their contempt for judicial independence and 
impartiality or their zeal for whipping the judges 
into line. Strangely enough, they call these alien 
doctrines liberal, progressive and forward-look- 
ing. All they really succeed in proving is that 
they themselves are unfit to be trusted with the 
judicial function. 

In these days, it is plain that our heritage of 
impartial justice, instead of resting safe and se- 
cure, is out in the woods, surrounded by the 
wolves. 

It may aid us in evaluating judicial independ- 
ence to trace its history and to learn with what 
courage and toil our forefathers won it. We 
may find that the doctrines now advanced as pro- 
gressive and liberal are in truth only a reversion 
to the outgrown theories and practices of bar- 
barous ages. 

In the middle ages not only the king, but every 
noble, was a fountain of justice. Most of them 
were ignorant, brutal, rapacious and capricious— 
everything that a judge ought not to be. In 
time the work of administering justice was turned 
over to more learned but usually venal dele- 





*Compare with this the view taken by the ordi- 
nary political wiseacre, stupidly sophisticated, sus- 
picious of everything, and sure that every man acts 
from base and selfish motives. He does not decry 
judicial impartiality as an ideal, although he feels 
that it ought not to operate “between friends.” But 
thinking no man honest and every man a hypo- 
crite, he trusts no judge to be impartial, and shows 
diabolical ingenuity in imagining disgraceful mo- 
tives for every decision. He is incapable of com- 
prehending the detachment and want of “respect 
of persons in judgment” with which a judge 


worthy of the name approaches his task. On the 
other hand, the believer in totalitarian tyranny, 
whether of the left wing or the right, would raise 
favoritism and unequal justice into a cult. 
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gates. Justice was bought and sold, and litigants 
were expected to make presents to the judges. 
As late as the time of Lord Bacon, he accepted 
presents from the parties, and defended his con- 
duct by saying that he did not always decide in 
favor of those who had paid him most. Only 
gradually did the bench, even in England, become 
free from bribery. Personal influence and lobby- 
ing continued much longer than bribery. As late 
as the reign of Queen Anne, the votes of members 
of the house of lords were obtained on appeals 
in law cases by lobbying and trading, just as they 
were on ordinary legislation. The Stuart kings, 
having the power to appoint and remove judges, 
removed many judges for not doing their bid- 
ding to the full. One of the judges removed was 
Lord Coke, who, when King James the First 
asked him how he intended to decide a certain 
case, made the noble answer, “When the case 
happens I shall do that which shall be fit for a 
judge to do.” 

The subservience of the judges to the govern- 
ment and the crown did not end in England until 
1700, when the final act of settlement of William 
the Third provided that judges should hold office 
during good behavior, and should be removable 
only by impeachment or the joint action of the 
crown and both houses of parliament. The battle 
of centuries for judicial independence was won, 
so far as England was concerned. Impartial jus- 
tice was triumphant. From that victory the 
courts of England and her dominions—like Can- 
ada—gained in public esteem and confidence, 
until today they stand higher than any others 
in the world. 

On the continent the battle for judicial inde- 
pendence never was really won. For example, 
take the French judges. Their tenure is perma- 
nent, it is true. But promotion from little towns 
to provincial capitals and finally to Paris lies 
at the will of the minister of justice, a parlia- 
mentary politician with many axes to grind and 
many political friends to please. The result is 
summed up in the words of a French “president” 
or chief justice: “My judges are as incapable 
of accepting a sou from a litigant as they are of 
resisting a wish of a minister.” 

What about the provincial judges in America 
before the Revolution? We have seen that the 
independence of the English judiciary had been 
established in 1700. The Americans demanded 
that their judges be made independent, too. But 
the British crown and government wanted de- 
pendent judges for America, judges who would 
take orders from London. They insisted upon 
judges removable at their will, with salaries de- 
pendent upon their will. One of the counts in 
the indictment of King George the Third, which 
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Thomas Jefferson wrote into the Declaration of 
Independence, was in these words: “He has made 
judges dependent upon his will alone, for the 
tenure of their offices and the amount of the 
payment of their salaries.” 

When the thirteen colonies gained their free- 
dom from the British yoke, they set up an in- 
dependent judiciary. They had no more wish 
to have their judges dependent upon the favor 
of the crowd than upon the favor of a 
king. Most of them gave their judges per- 
manent tenure. For half a century or more the 
state courts of America took high rank, rivalling 
and in some instances excelling their contem- 
poraries in England. One has only to look into 
the state reports of the early part of the nine- 
teenth century to realize the high character and 
intellectual eminence of our early judges. The 
foundations of our jurisprudence were laid well. 
A comparison between the courts that were and 
the courts that are would in many states not be 
to the advantage of the present day. In fact, I 
think it may fairly be said that in no state which 
once had an independent judiciary with perma- 
nent tenure and now has a different system, does 
the present-day judiciary compare favorably with 
that existing before the change. 

An independent judiciary accords with demo- 
cratic principles. It preserves the dignity and 
the rights of the individual, restrains the power 
of centralized government, and makes reason pre- 
vail over force. A dependent judiciary is the 
pliant tool of tyranny, whether of king or faction 
or mob. Because I love democracy, and the 
equality of all men before the law, I love im- 
partial justice and believe in the independence 
of the judiciary as the only means of securing 
impartial justice. 

It is both strange and sad to have to record 
that in this country the most grievous wounds 
that judicial independence has suffered have been 
inflicted in the name of democracy. Judicial 
independence might well say in the words of 
Zechariah, “I was wounded in the house of my 
friends.” 

The reasons for the unfortunate change that 
was made in most American states, about the 
middle of the last century, from an appointive 
judiciary with permanent tenure to a judiciary 
with short terms of office, usually elective but 
occasionally appointive, were two in number. 
Neither reason had anything to do with the char- 
acter of the then existing judiciary, which was 
excellent. The first reason was the ordinary 
cheap political purpose of putting out one set 
of officers for the sake of putting in another, 
which is often easy to accomplish where the in- 
cumbents have been compelled, as judges neces- 
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sarily are compelled, to displease many voters 
in the ordinary course of duty. 

A more important reason than that was a cer- 
tain fantastic perversion and exaggeration of 
democratic doctrine that gained acceptance dur- 
ing that period in our history, and still blinds 
large masses of voters to the realities of our 
situation. The essence of the error lay in setting 
up the ballot, which is only one of the tools of 
democracy, as an idol to be worshipped in the 
place of democracy itself, which in one aspect 
is the control of the policies of government by 
informed and considered public opinion. This 
error led to the overburdening of the voters, who 
were compelled to ballot upon a horde of officers 
and candidates whom they could not really know. 
It led to the spoils system, which ruins the pub- 
lic service by displacing millions of ordinary 
civil employees every few years in favor of others 
who themselves hold their jobs only until the 
next political convulsion. Under the spoils sys- 
tem, public employment exists not for the public 
nor even for the employees, but mainly for the 
builders of political machines. 

With respect to the judges, the same error 
gives to the individual voter in most of our states 
the nearly worthless right of casting on a single 
day a feeble vote for a list of judicial candidates 
about whom in the cities at least he knows next 
to nothing. At the same time, it subjects the 
entire judiciary not on one day but every day to 
such tremendous pressure from newspapers, 
selfish groups, political leaders and political law- 
yers as to endanger if not to destroy the judicial 
impartiality that an intelligent democracy must 
desire and that the American people do in fact 
desire. Is that democracy? If in respect to 
judges, recurring elections after short terms of 
office imperil the very object for which judges 
are chosen, can it be democratic to cling to the 
system by which such undemocratic results are 
produced? If a democracy really wants impar- 
tial justice, the democratic thing to do is to 
adopt a system of judicial selection and tenure 
that will give that democracy the kind of justice 
it wants. If a system of responsible appoint- 
ment with secure tenure is, as I believe it is, the 
best way to promote impartial justice, it is only 
a silly play upon words to say that it is not 
democratic merely because it does not provide 
for frequent scrambles for votes by a horde of 
competing candidates. 

Do not think for a moment that I am holding 
up the appointive system as it exists in the fed- 
eral courts, in my own state of Massachusetts, 
or in England and Canada, as perfect. In the 
federal courts and in the courts of my own state, 
much more care in selection ought to be exer- 
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cised. The senate of the United States and the 
executive council in my state have not proved 
adequate checks upon executive choice. Much 
better checks could be devised. But the godsend 
of the federal system and our Massachusetts sys- 
tem is security of tenure, which enables a judge 
to give the people the best that is in him with- 
out fear and without need for favor. As I said 
in my little book, The Trial Judge,? “There is 
no certain harm in turning a politician into a 
judge. He may be or become a good judge. 
The curse of the elective system is the converse, 
that it turns almost every judge into a politician.” 
The system of appointment with permanent ten- 
ure, properly guarded, has produced and will pro- 
duce, impartial justice, and public confidence in 
that justice. No known plan of popular election 
with limited terms and the necessity of seeking 
re-election against competing candidates, has the 
capacity to produce throughout the judicial sys- 
tem that justice and that confidence, at least in 
cities. The essence of the evil is not so much 
in the mode of choice as in the precarious tenure. 
Appointment for limited terms, to my mind, is 
almost or quite as bad as election for like terms. 

I am aware that popular election for limited 
terms has sometimes produced great courts, like 
the supreme court of Michigan when graced by 
Campbell, Christiancy and Cooley—a triumvirate 
which, however, was broken up by a political 
overturn. It has produced an efficient state ju- 
diciary, taken as a whole, in Wisconsin—but only 
because the electorate has widely departed from 
the usual practice of American politics by keep- 
ing sitting judges in office. Likewise appoint- 
ment for terms of years by the governor has 
worked well in Connecticut, but only because the 
tradition of reappointment and promotion has 
fortunately remained unbroken. The election of 
judges for two years by the legislature has pro- 
duced good results in Vermont, because in that 
one-party state the actual result has been life 
tenure. So in New York, the court of appeals 
has long been a distinguished court, because as 
terms have expired political leaders have listened 
to the bar associations and the voters have fol- 





*[In March, 1937, Mr. Justice Lummus was the 
Rosenthal lecturer at the Northwestern University 
School of Law in Chicago. In three lectures he 
discussed exhaustively not only the subject of the 
present address but also many other problems of 
the trial courts. His lectures were published in 
1937 under the title “The Trial Judge,” by The 
Foundation Press, Inc., 11 South-La Salle Street, 
Chicago, and had a second printing in 1938. The 
book was reviewed by Judge Ulman of Baltimore 
in 18 Boston University Law Review, 271, and 
in Jour. A. J. S. 21:112. In Jour. A. J. S. 22:38 


will be found a reprint of Judge Lummus’ lecture 
dealing with minor courts.] 
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lowed the leaders.* In all these instances, except 
the first, a poor system has been made to work 
well by a negation in practice of the natural in- 
cidents of the system. 

But in my own state of Massachusetts I am 
confident that either election or appointment for 
terms of years would long ago have dragged our 
judiciary into the mud. In most of the states 
courts cannot be put into politics or kept in poli- 
tics without impairing their independence and 
their impartiality and without a loss of public 
confidence. The change from the convention sys- 
tem to direct primaries, however beneficial it 
may have been in some respects, has had the 
effect upon the judiciary of pushing them still 
deeper into politics. Sometimes short terms are 
advocated as a means of eliminating poor judges. 
If a poor judge should be so eliminated, what 
assurance is there that his successor will be any 
improvement? Popular elections are just as 
likely to eliminate the best judges as the poor- 
est; and executive action is often no better, in 
view of the tremendous pressure upon governors 
to find places for the faithful. There is no easy 
way of ending the service of the less competent 
judges that will not shake the entire judiciary, 
including the best of it. It is better to bear with 
an occasional poor judge than to demoralize all 
the judges, including the best. In short, depend- 
able judicial impartiality can be obtained only 


Advocates of an elective judiciary always point 
to the New York court of appeals as its perfect 
flower. That court is not elective in the ordinary 
sense. It has no patronage, and consequently po- 
litical leaders are willing to nominate only high- 
grade men. Many of the judges go to the court 
by gubernatorial interim appointments. At the end 
of his fourteen-year term: a judge is practically 
always renominated by both parties. In New 
York, unlike Massachusetts, political leaders really 
control votes. New York judges are nominated in 
conventions dominated by the leaders, who feel 
some responsibility for the nominations, and not by 
a scramble in a popular primary which anyone, 
however unqualified, may enter. Yet the evil in- 
fluence of politics is felt in all the courts of New 
York except the highest. In discussing the ex- 
travagant salaries given under statutory authority 
by some New York courts to their attendants, the 
New York Herald-Tribune said editorially on Dec. 
9, 1938: —‘“Here the community is saddled with 
an elective judiciary whose brand of justice, taken 
as a whole, is below standard, and yet whose cost 
is not only excessive but beyond the reach of our 
budget makers. Why? The answer is simply that 
our bench is up to its neck in politics and yet we 
refuse to admit it. Judges dependent for their 
elevation on the votes of the electorate not only 
lack too often the proper training and temperament 
but they are more than likely to be as avid of 
patronage as any other elective official. The more 
and the better jobs they have it in their power to 
dispense the firmer their hold on the organization 
that provides the votes.” 
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by a tenure that is secure against political as- 
saults.4 If an easier method of removal is neces- 
sary, a non-political method by judicial proceed- 
ings could be devised. 

I am also aware that elected judges are often 
honest, incorruptible and courageous. I know 
many of them who are incapable of yielding an 
inch to any improper pressure. In fact, the 
American people have received from their elected 
judges much better service than any people de- 
serve who set up their judges on an unstable perch 
to be pushed and jostled by every individual and 
every group that can lay claim to political power. 
In fairness, has any state a moral right to ex- 
pect impartial justice from men who must either 
play politics on the bench, or risk in middle life 
or beyond not only the loss of their offices after 
careers of unselfish and honorable service but 
also the consequent suffering and privation of 
their families? How can the people of any 
state, understanding the situation, let the dema- 
gogue persuade them into permitting such a de- 
grading system to continue? When will Ameri- 
can Labor, which hitherto has taken the wrong 
side of this question, wake up to the truth ex- 
pressed by an able committee of the National 
Economic League, of which Louis D. Brandeis 
and Roscoe Pound were members, that appointive 
courts with secure tenure have in general had a 
more liberal outlook and have been more pro- 
gressive than courts elected for short terms? A 
committees of the Ohio State Bar Assoociation 
said only last July, “Labor’s present gains and 
future hopes depend absolutely on independent 
courts.” 


The election of judges for terms of years is 
a proved failure. In most American states we 
have sold our heritage and our birthright for a 
mess of pottage. 


But you may ask me, What has all this to do 
with industrial accident boards and commissions ? 
I answer, Everything. In all but name and legal 
technicality, such boards and commissions are 
courts. In general, they have and ought to have 
few if any administrative duties. The law gives 

‘Next to permanent tenure, the best tenure is 
that proposed by bar associations in a number of 
states in which a reform of the usual elective sys- 
tem has become a live question. They propose a 
careful system of appointment for a term of years, 
with popular vote at the end of the term, without 
competing candidates, on the question whether the 
service of the judge shall continue for another 
term. If he should be voted out, a new judge 
would be appointed under a similar tenure. Under 
ordinary circumstances such a tenure for a good 
judge would be permanent, and judicial service 
would be a career, as in the public interest it ought 
to be, instead of a temporary political job. 
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to injured workmen definite rights, which must 
be enforced according to the law and the evi- 
dence. Judicial qualities, judicial impartiality 
and judicial independence are as necessary for 
the members of such a board as for judges in 
what are denominated courts. A system of po- 
litical appointments, whereby the office of board 
member becomes part of the spoils of successive 
victors, is as degrading as it would be in the 
office and title of judge. In my own state able 
and experienced commissioners, with records of 
distinguished service, have been displaced in fa- 
vor of political henchmen with no discernible 
qualifications. Trained efficiency counts for little 
when the plums are being passed around. Similar 
conditions, I am told, prevail generally through- 
out the country. Political interference with de- 
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cisions is an almost inevitable result. Either 
board members should have a less precarious 
tenure, or they should be selected by a non- 
political and impartial body. 

The campaign for judicial independence, now 
going on in a number of states, should be broad- 
ened to include the members of such boards and 
commissions. American labor, with its vital in- 
terest and its intelligent and patriotic leadership, 
eventually will see the light of truth, and will 
take the lead in that campaign. The disgrace of 
politics in the administration of justice in Amer- 
ica must end. The curs called Pull and Drag and 
Fix and Influence must be whipped out of the 
temple. Our heritage of impartial justice will 
then be restored to us throughout the nation 
after many years. May heaven speed the day! 


Judicial Selection Campaign On in Missouri 


Readers interested in judicial selection reform 
may remember that the plan worked out in 
Missouri has received very high commendation. 
It has all the excellent features of various 
schemes and is also particularly adapted to the 
state’s present situation. 

There is pending in legislature at the time this 
is written a constitutional amendment which em- 
bodies most of the complete plan and should 
receive legislative approval, if that is possible in 
a state in which the legislature is not given to 
acting on external advice. 

The joint resolution was introduced on behalf 
of the Missouri State and St. Louis Bar Associa- 
tions. It provides for appointment of supreme 
court and court of appeals justices and the cir- 
cuit and probate judges of St. Louis, St. Louis 
county and Jackson county (Kansas City). Ap- 
pointment is to be by the governor from three 
names to be submitted by non-partisan commis- 
sions, which have no office holders or party 
officers. The legislature is empowered to estab- 
lish the state and local commissions but is not 
permitted, “directly or indirectly, to participate 
in the selection of members of the commissions.”’ 

The complete plan provided minutely for the 
nature of the nominating commissions. The 
omission was the result of compromise between 
the sponsoring bodies. Of course incumbent 
judges are continued, and the plan of having 
judges’ names submitted to the electorate near 
the end of their normal terms is included. Pro- 
vision also is made for adoption of the system in 
any other circuit by a referendum vote. 

It is reported that in case of defeat of this 


amendment all persons and associations, lay and 
professional, that are interested in this reform 
will combine next year to initiate an amendment, 
which is likely to embody all that stands in the 
model draft. In such event it is to be expected 
that the very comprehensive plan for making up 
the nominating commissions will be included. 
On this point, George E. Brand, Michigan, who 
recently addressed the St. Louis Bar Association 
on this subject and made also a radio address, 
expresses this sound opinion: “I am not con- 
vinced that it is wise to let the legislature control 
the make-up of the commissions. That, in my 
opinion, is the heart and soul of any appointive 
plan.” 

The nominating power is obviously the most 
important feature. If the present legislature 
adopts the joint resolution and provides for com- 
missions in any way subject to political or 
partisan influence there is no possibility that the 
amendment will be approved by the people. But 
that circuitous route to defeat might suit some 
opponents. If the resolution is defeated there will 
at least be wide publicity which should be very 
beneficial. 

In supporting the present Missouri plan for 
appointing judges, Mr. Luther Ely Smith, of St. 
Louis, read at a house committee hearing a 
letter written by Justice Harlan F. Stone, who 
permits publication as merely an expression of 
personal opinion. A very significant paragraph is 
quoted: 

“It seems to me definitely to remove all the 
objections to the appointive system and most 
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of the objections to the elective system. There 
are, of course, some objections to a judge hav- 
ing to stand for election after long years of 
service, possibly at a time when he has just 
rendered some unpopular but nevertheless wise 
decision, but the fact that he does not have to 
secure a nomination and does not have to com- 
pete with other nominees for the office minimizes 
the objections.” 

Justice Stone acknowledges that there are ob- 
jections to the appointive system as it has ex- 
isted. The generally accepted principle now 
eliminates the faults likely to arise when ap- 


pointments must be confirmed. We submit his 
view as a judicious opinion. 


Rule-Making Bill Killed 


The bill to confer rule-making advanced by 
the Missouri Institute for the Administration 
of Justice was sponsored also by the state Bar 
Association, the Association of Kansas City and 
St. Louis and the St. Louis Chamber of Com- 
merce. A fair cross section of bar and lay opin- 
ion was polled, with the result of a favorable 
vote exceeding ninety percent of lawyers and 
of laymen. The legislature consistently refused 
to cooperate. 


The Trend Toward Judicial Integration 


An excellent feature of Massachusetts judica- 
ture should be understood by lawyers and judges 
in all states. There has been for some time an 
“administrative committee of the district courts,” 
comprising the chief justice and two judges. This 
committee exercises an administrative and advis- 
ory function for a bench which sits in seventy- 
two separate courts and has all‘inferior jurisdic- 
tion throughout the state, except for a few remote 
j. p. courts which are relics of a primitive system. 

This inferior jurisdiction, however, is much 
higher than that of the lowest class of courts in 
other states. This is made possible by the sys- 
tem of appointment of judges to serve during 
good behavior. A few years ago the legislature 
provided, as a means for relieving congestion in 
the superior court, that all motor tort cases should 
be filed in the district court. The act provided 
that the judgment of the court should be advis- 
ory, as in the case of auditors. And parties were 
permitted. to move any such case to the higher 
court for trial. 

Because of these limitations the practice has 
not aided the superior court as much as was hoped 
for, but much aid has been afforded by pretrial 
hearings and by the use of auditors selected di- 
rectly from the bar. 

The fact that there is an administrative com- 
mittee enables anybody who wishes to offer sug- 
gestions to address a responsible body. The com- 
mittee may thus learn public and bar opinion con- 
cerning administrative policies. From the judges 
and clerks it acquires statistical reports which en- 
able the court and the public to know what is 
being done with the money appropriated. To a 
considerable degree this widely spread institution 
acquires unity and self-consciousness. It ac- 
quires also needed criticism, both from within 
and from without. 


The administrative committee is accustomed to 
address a circular letter to the judges, clerks and 
probation officers at least twice a year, discussing 
many problems of administration. After the an- 
nual legislative session such a letter informs the 
court officials as to policies involved in new stat- 
utes. The value of this can hardly be over-esti- 
mated. The July-September number of the Mas- 
sachusetts Law Quarterly, organ of the Massachu- 
setts Bar Association, following a custom, prints 


‘one of these circular letters, which makes more 


than eight pages. Fourteen new statutes are 
dealt with. In this way the bar of the state is 
enabled to follow court practices. 

In many states the bench and bar are groping 
toward judicial integration. For generations our 
trial courts were looked upon as local autonomies. 
The legislature laid down their rules of practice 
to be construed locally. Reports were made to 
no state official There was no state-wide ad- 
ministration. The Massachusetts system goes 
some distance to remedy the situation. 

In the larger city courts there has been in re- 
cent years a drift toward responsible adminstra- 
tive leadership. In a number of these cities the 
modern municipal courts, created in place of a 
congeries of local courts of limited jurisdiction, 
have proved the necessity of leadership and con- 
trol, and of a measure of judicial self-government. 
The advantages of unified and responsible admin- 
istration are apparent, and will in time lead to 
application of these necessary provisions for all 
the courts of the state. 

In several states the organized bar has been 
persuaded of the need for coordination of all tri- 
bunals. The prospect of altering a constitution to 
effect unified administration is not bright, and 
will not be until] the bar associations realize that 
they must convert citizen organizations. 
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Through evolution encouraging progress has 
been made in some states. The district judges, 
for instance, in a number of states, have realized 
the need for cooperative studies, and in some 
states their organization is defined by statute. In 
some states the probate judges have their sepa- 
rate organization. The disposition to look to the 
supreme court in each state for a coordinating 
duty is growing rapidly. It takes the form first 
of judicial rule-making power to afford relief 
from the mass of amateur legislation in the stat- 
ute books. 


Organization Problem Not Difficult 


A proper state-wide judicial organization is 
easily conceived. It would imply organization of 
the judges of the trial courts of limited jurisdic- 
tion, and of course one such court in any county 
is sufficient. There would naturally be an organ- 
ization of the trial courts of general jurisdiction. 
Each of these organizations would have an admin- 
istrative head for each of several geographical 
divisions of the state. Representatives, then, of 
the county court and district court organizations, 
together with two or more supreme court justices, 
would constitute a central administrative body, 
which would be kept in touch with affairs through- 
out the state through reports made monthly or 
quarterly. 

That is the simple theory of the unified state 
court system. It would mean expert and re- 
sponsible attention to all the problems which con- 
front the judicial department. It would involve 
much of judicial self-government, because stated 
meetings of judges would be held for the consid- 
eration of the problems in the local and general 
trial courts. 

This does not imply infringement upon any 
function of the legislature. It implies only such 
organization as is essential to any body of state 
officials, and this would greatly benefit the legis- 
lative process. 


Voluntary Organization Needed 


There is promise however in the fact that a 
large part of the advantages of coordination may 
be obtained by voluntary organization, without 
a constitutional amendment, whenever the judges 
in any state realize that their courts may be bet- 
ter served by cooperative studies and planning. 

It should come about through supreme court 
leadership. For a number of years there were 
annual conferences of judges in Pennsylvania, 
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brought about apparently through the wisdom of 
Chief Justice von Moschzisker. But the confer- 
ences were not directed toward an ideal of ulti- 
mate integration so much as a study of criminal 
law administration, a field in which the legistature 
has a veto power. 

Were it not for these conferences, however, it 
is possible that the recent progress initiated by 
Chief Justice Kepler, and marked by legislation 
conferring both rule-making and administrative 
powers, would not have been achieved. In the 
past year there has been an amazing use of the 
powers conferred, so that today Pennsylvania is 
seen to have crossed the threshold leading to an 
era of judicial responsibility for administration. 


There is reason to expect leadership in this 
vital matter by the federal courts within a year. 
They have benefited from responsible manage- 
ment of finances and administrative officials 
through the powers conferred on the department 
of justice. The transfer of this power to the 
federal judiciary, and its development to the point 
that the court system becomes responsible for ad- 
ministration by nearly one hundred trial judges 
and in ten circuits, is imminent, and its success 
will point the way to success in administration in 
the state systems. 

Constitutional amendment is ordinarily so diffi- 
cult as to stifle planning. But when the principle 
is accepted there can be no excuse for not initiat- 
ing coordination on a voluntary basis. Judges are 
more likely to understand the need than practi- 
tioners, but this does not absolve bar organiza- 
tions from responsibility. Very generally the pro- 
fession is turning toward a service to the states 
and the nation which will help to reinstate it in 
public confidence. The blueprints are available. 
The will seems to be developing. 


There is of course no doubt of the fact that 
all courts are state-created, and all together con- 
stitute one judicial system. Long neglect in 
recognition of this status, evidenced by the lack 
of coordination, accounts for much of the blame 
attributed to “the lawyer,” who does appear to 
deserve blame for failing to understand the need 
for coordination. It is only in the political field 
that we ignore organization which creates respon- 
sibility. We have it in our army and navy, in our 
universities, and in every successful industrial and 
commercial organization. In business responsible 


management necessarily exists, because its lack 
leads to extinction in the face of competition. 
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Efficient Court Structure Is Chief Present Need* 


By Pau D. Barns 
(Judge of Circuit Court, Miami) 


Our government in 
the beginning was to 
secure the life, liberty, 
property and pursuit 
of happiness of the 
governed. As an insti- 
tute to accomplish this, 
the government has 
established laws and 
courts to enforce them. 

It does not re- 
quire an unreasonable 
amount of effort to 
determine what rights 
one has under most 
any given set of cir- 
cumstances. We all know very well the differ- 
ence between right and wrong, and what duties 
we owe one to another. It is a common expres- 
sion for some to say, “We ought to have a law” 
for this and that, et cetera, when as a matter of 
fact we probably already have such a law, but 
the observer fails to realize that in so many 
instances when it appears “we ought to have a 
law” it is not that we are deficient in laws but 
in the laws being enforced. It is likely that we 
have too many regulatory laws already. 


Paul D. Barns 


Of what benefit is it to have laws granting 
us certain rights and remedies for certain wrongs, 
if we are not provided with adequate protection 
of acknowledged rights or the means of securing 
those remedies granted us by the law? 


Of course every one knows that the courts 
are institutes of the government where judges, 
jurors and attorneys try cases. But what is the 
relationship of courts to the government and the 
governed? It is the institute of government that 
is supposed to make effectual all that for which 
government is primarily organized to accomplish. 

The individual makes certain concessions of 
his rights to the government in exchange for 
certain protection from the government. When 
the premium for the protection becomes too high 
or the protection vanishes the individual is com- 
pelled to abandon reliance upon government, and 
naturally ceases to have a feeling of patriotism or 

*This address was delivered at a meeting of the 
Dade County Bar Association, Miami, Florida, 
Nov. 1, 1938, under the title: Some Observations 


of a Judge (in re: the Bench and Bar and the 
Administration of Justice). 





a willingness to contribute toward its mainte- 
nance to that degree by which the government 
fails in its purpose. 

The most conspicuous governmental failure 
today is the administration of the law as dis- 
tinguished from Jaw itself. By administration as 
used in this instance is meant “business manage- 
ment.” 

The administration is the machinery or vehicle 
or means by which law is enforced and applied. 
It has not so much to do with creating the right; 
it deals with the remedy—the means by which 
law is made law in fact—the means by which 
the right is made effective. The law gives us 
the right and the right to the remedy; the courts 
are institutions by which the law is made effec- 
tual by application. 

It may be that the social and economic fab- 
ric changes while the law remains stable, and 
should likewise be changed, but it is not so 
much from the lack of change of the law relat- 
ing to rights and wrongs and duties that the 
public suffers; it is from the lack of security to 
those rights, and lack of remedy for wrongs 
which are already recognized as existing, that the 
public suffers mostly, as distinguished from a 
mere right to the remedy or security. When 
acknowledged rights are protected there will oc- 
cur a natural growth and development of the 
substantive law that will be easily applied to 
changing conditions. 

The people are fairly well protected in having 
adequate rights recognized by the law, but not 
in the enforcement and protection of those rights 
which they already have. If one has a right 
which is not enforced or protected, he really 
doesn’t enjoy the right to which he may admit- 
tedly be entitled. He looks to the public officers 
(servants) to protect him upon a proper present- 
ment and when they fail, his faith in government 
and law and order weakens. 


Our Judicial System Is Too Rigid 


It seems that our profession, the legislatures 
and the public have failed to recognize that the 
machinery of the courts is not elastic like that 
of other businesses. The people believe their 
courts should be and want their courts to be 
run on a businesslike basis and do not always 
understand some of the things that hinder them 
being so operate’. Of course the clerk of the 
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court, when he can not do all that is required 
of his office, can deputize others who become 
deputy clerks and they can then perform such 
duties as are required of the clerk, and thus the 
law permits elasticity by the increase or decrease 
of the personnel in the clerk of the court’s office 
according to the demands. 

The same is true of the sheriff's office, the tax 
collector, tax assessor, road department, and 
most every other branch of government. But 
what happens when the work of a judge in- 
creases? 

Can he employ deputies to do his work? No! 
Neither do the people want the judge handing 
his work to others to decide their rights. They 
want and expect the judge to do it. And, gen- 
erally speaking, the law does not provide for 
the appointment of new and additional judges 
just because the burden of litigation doubles. 
The law does not provide for such elasticity in 
the increase or decrease of personnel of the 
judiciary, and neither is it the general custom 
for even a survey to be made periodically of the 
burden of the judiciary. 

It does happen that the legislatures from time 
to time do increase the judiciary’s personnel, but 
such occurs long after it is needed, and then 
only after some seriously minded legislator gets 
such legislation through, and then he often comes 
home to face the accusation that he has just cre- 
ated another office holder for the public to carry, 
when the same thing occurs daily in all lines of 
the administrative branch of the government 
without the necessity of a legislative act and 
without the public even being advised of such 
action. All without protest or the necessity of 
any political maneuvers. We should have more 
elasticity in this regard than we now have. 


Efficiency in Appellate Work 


When the work of a supreme court becomes 
congested, certainly there is a variety of means 
whereby it may be relieved. (1) Intermediate 
courts may be temporarily organized by the use 
of trial court judges who may be called together 
by the governor of a state, or better, the chief 
justice of the supreme court (if the law was 
made to so permit) and sitting together, be as- 
signed fifty, one hundred, or two hundred cases 
for decision, with the privilege of certiorari to 
the supreme court, which certiorari could be 
made a matter of discretion with the supreme 
court; (2) or else such trial judges could be as- 
signed (temporarily) to the supreme court, it 
being provided that two trial judges sitting with 
one supreme court judge would constitute a 
division with authority to exercise the power of 
the supreme court, which judgment, in the event 
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of no dissent would become the judgment of the 
court, or else one trial judge sitting with the 
two supreme court judges could be authorized 
with like power. By either method the supreme 
court could become sufficiently elastic to dis- 
charge its burdens. 

This plan is much more preferable to creation 
of any intermediate court. An intermediate court 
(1) tends to lengthen the time for final determi- 
nation, (2) provides, potentially, two appeals for 
those who could afford it with the consequential 
additional expense, and (3) requires greater ap- 
propriations in way of housing and accommoda- 
tions, library, attaches, etc. 

When a trial judge of a court of superior 
jurisdiction is assigned or called for duty on the 
supreme court of a state, the conditions might 
be that such would require another to be as- 
signed to his bench and that in turn could be 
accomplished by an inferior trial judge being 
likewise temporarily transplanted, or a member 
of the bar being temporarily called to the bench. 


Of course it will entail expense, but courts 


‘are all expensive and courts for revenue have 


been tried and found unsatisfactory. The object 
should be to procure a judicial organization suf- 
ficiently elastic to meet the demands upon it, 
and to make the judicial force sufficiently elastic 
to meet the demands upon it, and to make the 
judicial force sufficiently mobile so that, like 
an army, it can be utilized on the frontier where 
and when needed, while recruits are procured at 
home to save it from default when the regular 
judges are called from their posts. 

The judicial forces at present are not suf- 
ficiently mobile: neither are they sufficiently 
elastic. Judge Taft’s views as to the one-time 
condition of the federal judiciary are no doubt 
applicable to many of the judiciary systems of 
the various states: 


“The adjustment of our judicial force to the 
disposition of the increasing business by in- 
troducing into the administration of justice the 
ordinary business principles [used] in success- 
ful executive work; [i.e. the use] of a head 
charged with the responsibility of the use of 
the judicial force at places and under condi- 
tions where the judicial force is needed.” 


Those who have given the courts consideration. 
often come to the conclusion that at least the 
burdens exceed the capacity of the judicial ma- 
chinery, as in 1864 Lyman Turnball, then chair- 
man of the judiciary committee of the senate, in 
introducing a bill providing for the increase of 
the judiciary, stated: 


“The amount of business accumulating in the 
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supreme court amounts almost to a denial of 
justice, and some legislation is necessary, and 
will become more necessary as the business ac- 
cumulates in the court, to relieve it.” 


As to an overburdened court, it has aptly been 
said concerning a previous condition of the 
United States supreme court when overburdened: 


“There are intrinsic limits to the size of a 
court if it is to be a coherent instrument for 
the dispatch of business and at the same time 
to observe the needs of consultation and de- 
liberation. The effective conditions for in- 
suring the quality of judicial output of the 
supreme court have been maintained. Human 
limitations have been respected. Confidence in 
the competence of the court has not been won 
by the presence of an occasional man of genius. 
The explanation lies rather in the capacity of 
the court adequately to dispose of the tasks 
committed to it.” 


Chief Justice Hughes, in addressing the Ameri- 
can Law Institute in 1935, said: 


“It is idle to talk of reforms if judicial ad- 
ministration, which underlies the enforcement 
of all laws, is not kept adequate and efficient.” 


We have experimental stations for the ad- 
vancement of agriculture, hospitals for the in- 
sane, penitentiaries for the criminals, geodetic 
surveys, a Smithsonian Institute, _ historical 
societies in abundance, and appropriations for 
monuments to the dead, all of which are for 
good purposes, yet only trifling amounts are spent 
to see whether or not the machinery of the courts 
is sufficient and adequate to protect the rights 
of the living—that which is most vital. I be- 
lieve one has the right to demand of the courts 
a reasonable, prompt and proper trial at reason- 
able cost, before a fair, impartial and experi- 
enced judge, with a right to have the determina- 
tion of the lower court reviewed by a court 
composed of judges of like qualifications, within 
a few months after the appeal is instituted. The 
factual accomplishments and defaults of the 
court seem to be of too little concern to our 
profession and the legislators, and to attempt to 
remedy a bad condition of affairs in the admin- 
istration of the business of the court without 
knowledge of the facts is futile. 


Continuing Investigation Is Necessary 


When and if we do have some body of men 
constituted to ascertain the faults of the system 
and the remedies needed, it will of course be a 
local affair and of more or less local application 

The administration of justice is a local affair. 
Surveys are worthless until utilized. The reports 
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of the surveys are only good in determining the 
policy that has been followed and the policy that 
should be followed. The administration of jus- 
tice is a continuous affair and what is needed is 
a continuous investigation so that such de- 
ficiencies as may have formerly existed can be 
compared with present deficiencies. A_ short- 
coming continuously apparent is more likely to 
be remedied, at least the data should be avail- 
able when authority with power to grant relief 
is inclined to act. 

Opinions rendered without knowledge of the 
facts are worthless. For the courts to catch up 
with their business requires first a knowledge of 
its business problems. 

The personnel of the bench, and the conditions 
under which they work, have a great deal to do 
with which one of two decisions will be rendered 
in a particular case. By “personnel” I have ref- 
erence to the quality and quantity of the judges 
of the courts. As to quality, little need be said, 
as the needed qualities of primary importance 
of a judge are self-evident. However, the ad- 
ministration of justice is a science within itself. 
as contrasted with adjective and 
law. 


substantive 


Another item to be considered in relation to 
the personnel of the bench is one closely related 
to the one just mentioned. A judge, as I con- 
ceive it, should be ever mindful that a great deal 
depends upon him, not only whether a cause shall 
be decided correctly or incorrectly, but whether 
the cause shall be decided at all or not. If de- 
lay is to be a denial of justice, he should see to 
it that it is not his delay that has denied a citi- 
zen his justice. If the administration of justice, 
as has been said, “is the most noble attribute of 
sovereignty” then I would say a “denial of jus- 
tice is the most ignoble act in the name of sov- 
ereignty.” 

When the legal profession and the judicial sys- 
tem fail to render adequate service, it naturally 
follows that commissions composed of men with- 
out legal training will be resorted to where jus- 
tice will be administered more according to per- 
sonal views in lieu of the written law or custom 
or by a trained legal profession. We are 
nessing this transition at this period. 

Postmaster General Farley says “That admin- 
istration of the law is too slow for business; that 
business progress is faster than the courts, hence 
the creation of commissions that can and do 
create their own rules of procedure and renders 
its service with expedition.” 

The progress of centuries can be lost in a day 
and the legal profession should be ever diligent 
to make the administration of justice a profes 
sion and not a mere occupation, and to accom- 
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plish this we must adjust our minds to the view 
that courts are to be temples of justice where 
justice will be administered with promptness and 
without excessive cost. 

We may just as well face the facts: we need 
less delay than we now have; less cost of pro- 
curing decisions and a highly trained and pros- 
perous legal profession. With better training 
and better service we will enjoy more pros- 
perity. 

Too Much Money Is Paid Masters 


As stated, conditions under which courts work 
are vital factors in the administration of justice. 
One factor is the necessity of references to mas- 
ters. This is objectionable for two reasons: 

First: The cost of transcribing proceedings run 
into the hundreds and sometimes thousands of 
dollars, and this expense is incurred as a pre- 
requisite to obtaining a decision of the court at 
a later date. If the litigant can not finance the 
deal, he is likely to be denied his justice; and 
then if he is able to finance his case, the losing 
party is taxed with the expense which ought not 
to have been necessary in the first instance. 

Second: Each lawsuit is subject to the law-of- 
diminishing-returns. By that I mean there is a 
point beyond which the litigant can not or will 
not risk advancements for costs. When a case 
reaches this point he will quit, with the result 
that the waste of money and efforts theretofore 
occuring must fall on either the litigant or the 
lawyer, both of which are bad. 

Another item of importance is this: If the 
assumption that each law suit will stand only so 
much taxation by way of cost is correct, then of 
course the greater the court cost, master’s fees 
and court reporter’s cost, then it must follow 
that those costs reduce the attorney’s fees. The 
client is only willing to pay at the most what 
the services are worth to him, and it is of little 
concern to him whether these charges go for one 
thing or another—it’s not the net fees to you 
that concern him, but the gross costs to him. So 


I say if you want more fees, cut out the waste 
so you can get the benefit. 

Out of all these propositions and problems the 
personnel of the bench is of the highest impor- 
tance in the administration of justice, and like 
Pope says: 

“For forms of government let fools contest, 

What’er is best administered is best.” 
and as Adam Smith with some elements of truth 
has said: 

“All that is needed to raise any nation from 
lowly barbarism to peace and happiness is easy 
taxes and a tolerable administration of justice.” 


Penalty for Unwarranted Appeal 


It is both easy and tempting to employ litiga- 
tion for vexatious purposes. The defendant’s 
remedy is far from easy. He is supposed to be 
fortunate in escaping judgment, even when he 
has been put to considerable expense and em- 
barrassment. In civil actions it is entirely prac- 
tical to penalize a plaintiff who wilfully misuses 
court processes, and it would seem to be the duty 
of a court to do what is needed on behalf of 
justice and for the dignity and protection of the 
tribunal. Remuneration of a victim of unwar- 
ranted litigation should be in the discretion of 
the court. Where it is so, as in England, counsel 
hesitate to bring an action of doubtful merit, and 
for their own standing dare not sue as a means 
for coercing a victim. This comment is pro- 
voked by news of an order made by an Ohio ap- 
pellate court under a statutory rule which per- 
mits allowance of a fee of $25 to defendant’s 
attorney when a final order or judgment is af- 
firmed. The court may also award damages to 
appellee “in any reasonable sum not exceeding 
$200.” In the present case, which appears to 
have been significant because of its rarity, the 
appellate court spent four days in ascertaining 


that a judgment for $195 against an insurance 


company was proper. 
was awarded. 


The attorney’s fee of $25 


The ideal trial atmosphere is one in which any evidence which 
may throw any light on the issues is liberally received and the 
danger of such evidence to mislead is minimized by the power 
of the judge to comment on the evidence and explain its bearing 


on the issues.—John J. Parker, Jr. 














Progress in Establishing Ethical Standards 


Many minds have worked on the problem of 
reducing the field for bar discipline by denying 
admission to practice to applicants believed to 
be lacking in moral stamina. If there has been 
an overt act of impropriety there is no problem. 
The determination of liability to succumb to 
temptation is obviously impracticable. The ques- 
tion whether anything can be done still re- 
mains, with various proposals current or in prac- 
tice. 

Two ideas, not competitive, emerged some 
years ago and have been pretty thoroughly can- 
vassed. When the American Bar Association’s 
standard for law schools was still being disputed 
there were opponents, interested in unapproved 
schools, who made a stir about instruction in the 
code of ethics. Their schools, it appeared, taught 
ethics; many of the approved schools ignored the 
subject. 

Notwithstanding the fact that giving a course 
on ethics is a simple matter and cannot insure 
good behavior, the Association took a stand, and 
put a number of deans of excellent law schools 
on the defensive. The deans took the position 
that promotion of ethical standards was inherent 
in all law courses and that technical understand- 
ing of precise rules involved understanding of 
how to evade them. 

The impasse did not last. A number of law 
faculties were induced to realize that their schools 
could amplify and enrich the curriculum by a 
broad course in the administration of justice and 
the attorney's special responsibilities. Source 
books and cases were needed, and these have 
been provided amply, making conventional in- 
struction an easy matter. For many schools the 
only question now is whether these very practical 
courses should be required or optional. 

The other idea was that of the probationary 
license, intended in the young lawyer’s first five 
years to inculcate good habits, with the proba- 
bility of retirement as a penalty for failure. It 
appears that this plan has been adopted only in 
one federal district court. The weakness of the 
plan lies in the obvious difficulty of refusing a 
permanent license to a practitioner who has erred 
in degree only. It would be just as painful to 
inflict capital punishment under this system as it 
always has been. The difficulty is virtually ab- 
sent in the case of a federal court license, the 
revocation of which would not terminate a career. 
If this analysis is sound there is no reason why 
there should not be agitation to have the plan 
adopted in all federal districts. 

More recently there has been a hope that the 
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law schools would be able to afford information 
to the examining boards. The better schools, 
including presumably all on the approved list, 
would doubtless respond to requests for aid, but 
the initiative must be taken by the examiners. 
It is doubtless common in these schools to dis- 
miss students found guilty of practices unbecom- 
ing to a licensee, leaving them to complete their 
studies in schools less careful as to standards. 

In Pennsylvania there has been for a number 
of years a requirement that every law student 
be registered with an approved preceptor, upon 
whom some responsibility is imposed. The plan 
doubtless has considerable merit, but cannot be 
factually appraised. 

When Karl A. McCormick became proctor in 
the Eighth New York judicial district (including 
Buffalo), he arranged that students in local law 
schools should be listed in his office, as a part of 
his duties in preventing unlawful practice by 
either lawyers or laymen. This is another worthy 
effort, the results of which can only be con- 
jectured. 

Under a recent statute the California State Bar 
has arranged to subject students of certain schools 
whose graduates have made a weak showing in 
bar examinations to a test at the end of their 
first year of study. The main purpose is to in- 
form students who fail in this preliminary test 
that they would do well to seek a different career. 
This is more than an act of kindness; a sec- 
ondary effect will be to discourage attendance at 
schools whose students have a low probability of 
being admitted to practice. The relationship of 
thorough preparation and moral overstrain in a 
highly competitive field is recognized. 

This procedure is not irrelevant to the matter 
of ethical conduct. Its chief significance lies 
in the direct interest of a state bar in the matter 
of education. In certain other countries, and 
notably Canada, legal education is entirely a 
function of the official bar. It is not suggested 
that we are approaching such a status, but it is 
apparent that the profession and the schools 
have a common interest. In California this in- 
terest is being conserved without friction between 
the State Bar and competent faculties. 

All the planning to this time may eventually 
be looked upon as merely speculative in view of 
the well developed technic of discipline in inte- 
grated bars, which maintain competent local com- 
mittees to investigate all complaints against prac- 
titioners and pass upon them in a strictly judicial 
manner. The provision for other penalties than 
disbarment is very helpful. Generally speaking, 
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about one investigation in fifty results in a 
recommendation for disbarment. 

Two opinions are heard; one that the integrated 
bar is a merciless machine; the other that law- 
yers are far too sympathetic to their colleagues 
to do justice. But after a number of years of 
experience it is safe to discard both opinions. 
A principal thing learned is that it is utterly 
important to the profession that clients who have 
grievances should be given a sufficient hearing. 
Most of these clients are mistaken, and all but 
the most unreasonable can be convinced of their 
mistakes. This is direct action calculated to 
lessen public distrust of lawyers. 

An effective machinery for investigation in- 
cludes power to educate practitioners com- 
plained of, to admonish, to reprimand privately 
or publicly, and to suspend. The need of all such 
disciplinary technic is to define and establish 
standards and the result must be to warn all 
practitioners so that only those who are careless 
or frankly rebellious will take risks. 

It was only a few years ago that the beginning 
of the end of deceit under comity between states 
was observable, after a century of indifference 
which permitted almost every crooked practi- 
tioner to escape a penalty by moving to another 
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state. The situation was akin to the police court 
practice of releasing a misdemeanant on_ his 
promise to leave town. Of course there were 
also, and always will be, many instances of law- 
yers who need to move to another state, and for 
honest reasons. For the good of all they must 
accept the reasonable requirements now coming 
into use. In some states a bona fide residence 
of six months or a year is required, and in more 
there must be an examination on local practice. 

This redemption of the principle of comity is 
now reinforced by the investigation of migrant 
lawyers made by the National Conference of Bar 
Examiners on behalf of twenty-three states. 
It is now virtually impossible for a lawyer to 
escape a bad record by moving to one of these 
twenty-three states. The Conference has devel- 
oped a mode of investigation which protects these 
states, and the consequence must be a flocking 
to the unprotected states. It must be presumed 
that before long this service will be adopted for 
every state and territory, and the “fugacious” 
lawyer will pass into history. 

The beginning of this movement appears to 
date from the publication of an article in this 
Journal nine years ago. (Vol. 12, p. 4). 


Recent Progress in Raising Admission Standards 


Increased requirements in Iowa, South Dakota 
and the District of Columbia and a hearing of 
arguments by the Kentucky court of appeals 
bear evidence of continuing progress in this field. 

The supreme court of Iowa raised its stand- 
ards to two full years of pre-legal college educa- 
tion in addition to three years of law study, as 
a result of an open hearing held on December 13 
at which Attorney General John H. Mitchell pre- 
sented the recommendations of the Bar Associa- 
tion. The court raised the fee for non resident 
attorneys seeking admission on motion from $10 
to $40 and provided that part of this fee should 
be used in payment of the cost of the character 
investigation service of the National Conference 
of Bar Examiners. A total of twenty-six states 
now use this service as a protection against the 
admission of migrant attorneys not possessing the 
requisite good moral character. 

Action of the district court for the District of 
Columbia follows a rule promulgated by the court 
of appeals of the District last summer. The 
court of appeals rule is somewhat more stringent, 
but both provide for two years of college educa- 
tion, followed by at least three years of law 


school study, the district court, however, allow- 
ing the board of bar examiners to certify that 
the applicant has “the equivalent” of the prelim- 
inary college education. The court recommended 
that the matter of investigating the character of 
applicants should be studied by the bar examiners 
and handled by an appropriate agency. Law 
study must be pursued in a law school approved 
by the court. 

The new South Dakota rules adopt the full 
ABA standard, two years of college and gradua- 
tion from a law school approved by the ABA. 
The rules contain also the needed provision that 
applicants from other state bars must file with 
the court a character report made by the Na- 
tional Conference of Bar Examiners. There are 
now twenty-six states that rely on this service. 
The diploma privilege remains in the state uni- 
versity until 1948. 

In forty states, now (including D. C.), the 
two-year college rule has been adopted. A de- 
cision is pending in Kentucky. In Oklahoma and 
Florida there is some prospect of success. The 
remaining states are Arkansas. Georgia, Lou- 
isiana, Maryland, Mississippi and South Carolina. 
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Ultimate Solution Is in Sight 

Our article on progress in educational stand- 
ards for bar candidates is encouraging but does 
not reveal the entire situation. In forty states 
now two years of college, or its equivalent, is 
the standard of prelegal education. The other 
requisite, graduation from an approved law 
school, has not received equal recognition. How- 
ever, at the present time, in twenty-three states 
law school study will not qualify a candidate 
to take a bar examination unless it has been 
pursued in a school approved by the American 
Bar Association, with the exception of half a 
dozen of these jurisdictions which exempt local 
law schools from this rule. 

This makes progress look less imposing. But 
the fact is that most aspirants in states having 
the two-year college rule choose approved law 
schools of their own accord. The remainder 
go to as good a school as they can afford, and 
finally are presumably better equipped than were 
a large majority of the profession before the 
standards were first adopted. There are said 
to be very few candidates who avail themselves 
of the “equivalent” of college study, and they 
must be of exceptional ability to carry through 
to admission. 

So it appears that in’ forty states the require- 
ments are substantially in force. This is much 
more than was anticipated ten years ago. The 
remaining states are attractive to men seeking 
admission without meeting either requirement. 
This situation is one which increasingly presses 
upon the interests of the profession and the 
courts in those ten states. 

There is encouragement also in the fact that 
twenty-six states refuse to admit migrant prac- 
titioners who do not submit satisfactory reports 
on their previous careers made after an air-tight 
investigation conducted by the Conference of 
Bar Examiners. The technique of investigation 
never fails. Here again the remaining twenty- 
two states become dumping grounds of the unfit 
All that is needed for the protection of ‘these 
states is to require migrant applicants to pav the 
cost of a report, which is $25. Why should not 
this requirement become universal when the facts 
are so obvious? Bar executives and supreme 
court judges in twenty-two states can find but 
one answer to this question. 
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Progress in these matters accelerates. We 
can be quite confident of entire success in a few 
years. The states at present backward must 
act in self-defense. 

These facts justify enthusiasm. But there re- 
mains still the less readily occupied ground of 
being able to guarantee the quality of every law 
school. This objective is not extremely remote. 
Schools approved by the American Bar Associa- 
tion now constitute a majority, and the better 
ones are continually striving to acquire approval. 
The time should not be distant when examina- 
tions will be accorded only to graduates of ap- 
proved schools. 

What then of the problem of preventing bane- 
ful competition at the bar, which is the major 
interest in certain populous states? Something 
may be gained by limiting the number of ex- 
aminations accorded to those slightly under par. 
But stopping such a student is a delicate, as well 
as a painful, matter. The more complete solu- 
tion appears to lie in the weeding out of schools 
conducted for profit, and this follows when the 
law permits only graduates of approved schools 
to take examinations. In that time, doubtless 
not far distant, the approved schools must be 
fair to themselves and to the profession by ac- 
cepting only those students who can prove their 
fitness. Such a course of events would merely 
parallel, a generation later, what occurred in 
the medical profession, to its great pride and 
distinction. 

Eventually the law should be in better hands 
than medicine, because it monopolizes its field. 
The doctors seemingly cannot escape competition 
in what are presumed to be minor fields. The 
ten percent doctors who massage but cannot 
dose are wholly unmanagable by the medical 
profession. Ten percent lawyers, or seventy per- 
cent lawyers, are intolerable and unnecessary. 

On this one test alone the American Bar As- 
sociation, at this time, may well consider that it 
stands above competition. Lawyers may prop- 
erly create such organizations as they please, 
and may serve the public by so doing, but their 
loyalty to their state bars and to the American 
Bar Association, because of its protection of 
their interests, will be preeminent 


Let us not exaggerate unduly the differences that divide the 
forces of enlightenment and truth when there is need to present 
a united front to the embattled ranks and outposts of prejudice 


and error.——/ustice Cardozo. 
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Texas Bar Bill Enacted—News From Other States 


The Texas Bar Association integration Lull, 
which is similar to the Kentucky and Michigan 
statutes, and leaves to the supreme court the 
responsibility for developing powers conferred 
through its rules, was passed in legislature April 
6, affording not only complete success earned 
through years of struggle, but also a better act 
than was first projected. 

In Indiana the State Bar Association integra- 
tion bill got short shrift. Supporters of the meas- 
ure, in and out of the legislature, believe that 
continued membership work in one or two dis- 
tricts can overcome legislative opposition. There 
remains also an opportunity for petitioning the 
supreme court, which appears to have lacked 
agreement in deciding adversely two or three 
years ago when a petition for integration was 
submitted. There was no expression of opinion 
by any justice, and, as has been the case else- 
where when petitions have been denied, there was 
no denial of judicial authority. 





West Virginia Bar Wants Integration 


President William G. Stathers of the West Vir- 
ginia Bar Association reports a vote of members 
on approval of a drafted integration bill as being 
eighty percent favorable. The bill includes provi- 
sions for a code of ethics for lawyers, a code of 
judicial ethics and procedure in disciplinary cases. 
Rule-making power in development of the bill 
is conferred on the state supreme court and also 
continuing supervision as to enforcement of the 
act and rules. 





Montana Bar Both Loses and Gains 


In a per curiam decision the Montana supreme 
court on Feb. 8 declined to adopt rules which 
would create a state bar with definite responsi- 
bility. The opinion is one of great interest, par- 
ticularly by reason of Justice Claude F. Morris’ 
dissent, which assisted materially to focus the 
situation. The full text of the decision would be 
here reproduced but for its length, and the fact 
of early official publication. The majority and 
minority opinions add another conspicuous monu- 
ment marking the route toward bar responsibility. 

There was no conflict concerning the nature of 
the rules. The decision turned wholly upon the 
essential feature of unification of the profession. 
The assumption of the majority is clearly that 
approval of the petitions filed would mean a con- 
ventional organization under court rules and su- 
preme court responsibility for the bar. The 
majority opinion does not throw any doubt upon 
the supreme court’s constitutional power. The 


essence of the decision is concisely expressed in 
the last two sentences: 

“In the evolution of events, or upon a more im- 
pressive showing, a similar petition might bring a 
different response. At this time we do not deem 
that the exigencies of our situation dictate a favor- 
able response to the petition, and it is accordingly 
denied.” 

This appears fully to justify the opinion that 
the Montana State Bar Association, after being 
trimmed at least three times by irresponsible 
and political legislators, has finally found the 
right route to integration, and with excellent 
prospects of making “a more impressive show- 
ing.” As to what is implied by the words 
“exigencies of our situation” may well be left 
to individual interpretation. 

Justice Morris’ dissent constitutes a fine brief 
for integration. His points of law are not con- 
troverted by the majority of the court, which 
deals with the matter on its present hunch as to 
“exigencies.” He makes it clear that opponents 
centered on the great danger of arbitrary action 
by a supreme court controlled bar in performing 
its part of the function of discipline. And he met 
this argument, controverted by fifteen years of 
experience in more progressive states, in this 
manner: 

“To me it appears that in bringing the members 
of the bar and the bench into a unit organization 
we take a leaf from the book of rules of the boy 
scouts, or the practice followed in many high 
schools, where the scouts or pupils as a whole 
are put on their honor and the body made re- 
sponsible for the acts of the individuals, and the 
discipline prescribed by the organization. Applied 
to the Montana bar, the bar itself would be de- 
pended upon to discipline its members, but any 
arbitrary action by the bar as a whole, in dealing 
with any member, could not become effective until 
reviewed by this court, and while causes for sus- 
pension from practice and disbarment could be’ in- 
vestigated, and evidence accumulated by the bar, 
or a committee appointed for that purpose, no final 
action or suspension could be made effective until 
reviewed by this court. 

“The power of disbarment and suspension is now 
vested in this court and no new power would be 
vested elsewhere relative to such matters, but the 
initiative in all disciplinary matters would be in 
the bar, while it is now in this court. No ethical 
lawyer has any grounds for fear that any right 
which he is entitled to exercise will be circum- 
scribed by the proposed new order. But the fact 
is that many unethical members have stooped to 
practices that bring reproach upon the entire bar.” 


Reference follows to public criticism of the 
profession and to its loss not only of prestige but 
of much legitimate practice through competition 
in tribunals not courts. 

“The need being present for the betterment of 
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the administration of justice through the proper 
regulation of the practice of law, it would seem 
fitting and proper that the department of govern- 
ment which is charged with the duty of administer- 
ing justice itself adopt a tried and tested remedy. 

In the event of the adoption of this plan, if 
it be found that new evils arise or old ones con- 
tinue, they may be corrected by appropriate amend- 
ments to the rules, or the entire plan discarded if 
experience has demonstrated such action to be the 
wise course to pursue.” 

Which harks back to Chief Justice Hughes’ 
keen comment in 1926, that some lawyers dis- 
trust integration for fear it will not work, and 
others because they fear it will work. 


There may or may not have been significance 
in the fact that the supreme court rendered its 
decision at noon of the last day for introducing 
bills in either legislative chamber. If the idea 
was to foreclose an attempt in the legislature it 
was probably superfluous. The majority opinion 
suggests very strongly that the route to integra- 
tion in Montana is through the court. 

The majority opinion gives the impression, 
however. that the bar leaders did not muster 
much support for their petition. The fact ap- 
pears to be that a majority of the bar in every 
county but one, through their local associations, 
gave hearty support to the petition. The excep- 
tion was Silver Bow county (Butte). 

Newspaper support was virtually unobtainable, 
owing to the fact that Montana politics has 
turned exclusively on mining interests from the 
beginning. One copper company owns seven of 
the largest papers in the state, and influences 
others. These papers exist for one sole purpose 
and never commit themselves on any issue which 
does not directly affect their owners’ interests. 


The prospect, based upon the two opinions of 
the supreme court, appear to justify the hopes 
of a majority of the profession. The issue has 
been cleared as could not have been possible by a 
struggle in legislature. The court’s two opinions 
constitute two very strong factors of support for 
bar associations in other states that contemplate 
appeal to their courts. 





Integration in Other States 


There has been publicity about a bill in Okla- 
homa to repeal the bar act. This does not ap- 
pear to be dangerous, for such bills have been 
introduced in every session since first enactment 
in 1929, and only twice has there been a real 
fight. The Oklahoma Bar has often been re- 
ferred to as one starting under extraordinary con- 
ditions. The Association which sponsored the 
bill for integration numbered but 420 members. 
Success for the first attempt was unusual, and 
possibly unfortunate, for there were 3,000 prac- 
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titioners who had not been consulted or converted. 
It is a wonder that the act was not repealed in 
the next session. Oklahoma was no typical state, 
for its bar had been built up in a rush and had 
never got experience as a real bar, though the 
diminutive State Bar Association had done good 
work. The problem from the start has been 
education of its members. In every legislative 
session some lawyers have supported bills to 
weaken bar standards, as by permitting all leg- 
islators to become lawyers without examination. 
If there had been in this state, as in a number 
of others, eight or ten years of struggle for a 
bar act, the profession would have been fully 
equipped for success and confidence. This com- 
ment is not a criticism of the pioneers who saw 
the light and fought for their profession’s rights 
and powers. 

The Oklahoma State Bar is more concerned 
with a bill, which has passed the house with a 
large majority, to repeal an act of 1927 which 
provided that the State Bar should recodify the 
statutes, and carried an appropriation. This 
work is very much needed, and the repealer is 
presumed to represent interests hostile to the 
Bar. There have been no salaried experts, the 
work being done voluntarily by certain lawyers, 
and so it cannot progress very rapidly. 

At the time this is written the Arkansas State 
Bar rules are still under discussion, and are likely 
at any time to be adopted. 

In Indiana the legislature speedily defeated 
this year’s bar bill, leaving the Association with 
its problem of trying again in legislature, or of 
again petitioning the supreme court, which has 
once refused to regulate the profession by its 
rules, but without giving a reason. One of our 
directors in that state feels very hopeful about 
legislative action; the recent attempt has indi- 
cated that opposition centers almost wholly in 
two localities, and interim work will be done 
there. 

In Texas, bar leaders feel confident that their 
integration bill will succeed. A very large ma- 
jority put the measure through the house. The 
Texas Bar Association has in every way earned 
its right to a success which will crown all its 
efforts in building up the Association and local 
bars, and will bring to their support every prac- 
titioner in this great state. 

Blocked, at least for a time in New Jersey, 
integration efforts continue on the east coast. 
Committees have been at work in West Vir- 
ginia and Maryland, and a few enthusiasts are 
starting on the presumably difficult matter of 
integration of lawyers in the District of Co- 
lumbia. In Massachusetts the educational pro 
gram continues. 

Integration marches on! 
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The Organized Bar and the Public Interest 
By Apert W. TRICE 


The following address was delivered at a “public forum” luncheon of 


the Chamber of Commerce of Oklahoma City. 


gestion for similar occasions. 
public of its affirmative programs. 


It is here published as a sug- 


The legal profession has a duty to inform the 
The author has served on several American 


Bar Association committees, has been a member for two years of the house 
of delegates, and a member of the board of governors of the Oklahoma 


State Bar. 
ticing at Ada, Oklahoma. 


To begin with, I 
am thoroughly sold 
on business and pro- 
fessional organizations. 
The individual business 
or professional man, 
acting alone, can ac- 
complish little or noth- 
ing. It is only by join- 
ing forces with his 
fellows, combining their 
efforts through cham- 
bers of commerce and 
professional organiza- 
tions that anything 
worth while can be done in the public inter- 
est or otherwise. I will speak briefly, then, 
of certain activities and objectives of lawyers’ 
organizations, the American Bar Association and 
the State Bar. 

The American Bar Association was founded 
in 1878. At first, it existed largely as a social 
organization but its purposes gradually changed 
until it is now concerned with (I quote from 
its constitution) “the advancement of the sci- 
ence of jurisprudence * * * and the promotion 
of justice in the interests of the legal profession 
and the general public.’ One of the major ac- 
complishments of the American Bar Association 
is the adoption of the new rules of practice for 
the federal courts. Formerly, the procedure in 
federal courts followed, with some few varia- 
tions, the practice of the states in which the 
federal courts were held. And that procedure, 
drafted in a more leisurely age, containing many 
of the obscure refinements of the ancient com- 
mon law practice, has long been inadequate to 
meet the needs of men and their businesses in 
these streamlined times. Both the courts and 
the bar have been compelled to operate with 
a sort of stage coach procedure for their vehicle 
while the remainder of the business community 
whizzed by at sixty miles an hour. On that 
account we have occasionally blocked the traffic, 
and our clients have been justly enraged at 
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the law’s delays. With the adoption of the new 
rules the situation in the federal courts will be 
largely relieved. But such is the resistance to 
change that it took fifteen years or more of hard 
and constant work to bring about the remedy. 
And the state practice is still encumbered to a 
great extent with ancient precedents and an 
outworn ideology. However, the Association, 
through its president, Mr. Frank J. Hogan, has 
adopted as a part of its program the promo- 
tion of this great reform in the several states 
and a committee has been selected in each state 
to work to that end. The main idea behind the 
new rules is that a lawsuit should be an honest 
endeavor by both the litigants and the court to 
get at the truth of the matters in dispute as 
contrasted with a trial of wits between oppos- 
ing counsel where the prize of victory goes to 
the most skillful or adroit player. 

Some of the other objectives of the organized 
bar are best told in the words of the stand- 
ing committees of the American Bar. At Cleve- 
land this summer the House of Delegates of the 
American Bar Association fixed these objectives 
in the following Resolutions: 


On federal taxation: “That it is the sense of the 
American Bar Association that in enacting revenue 
laws it is important to avoid drying up the gov- 
ernment’s sources of revenue, and in particular to 
avoid, so far as possible, (a) provisions which 
cause taxpayers to entertain just grievances, tend- 
ing to cause resistance to the revenue laws; (b) 
provisions which are difficult to understand, en- 
couraging non-compliance by making it difficult for 
the authorities to distinguish between intentional 
and merely ignorant non-compliance; and (c) pro- 
visions tending to diminish the income of taxpayers 
for future years.” 


On administrative law: “That the Association 
reaffirms its approval in 1936 of extending the pro- 
hibitions of the criminal code to the rendering of 
any service or assistance of whatsoever character, 
with or without compensation, by any member of 
congress, officer or employee of the United States, 
or national officer of a political party, before any 
administrative agency of the United States for or 
on behalf of any person, corporation or business 
organization, in any matter involving a quasi ju- 
dicial determination affecting individual rights.” 

On municipal law: “That it is the duty of the 
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bar to uphold the merit system in public employ- 
ments; to seek its wider adoption and better en- 
forcement in national, state and local governments ; 
to demonstrate its applicability to legal positions 
in the public service; to attract young lawyers to 
a career of holding legal positions in such service; 
and to increase confidence in the administrative 
agencies on the basis of such agencies being of- 
ficered and staffed by persons appointed because 
of merit and divorced from suspicion of political 
influence.” 

These are not empty resolutions. They are 
the programs of active and permanent com- 
mittees of the Association who are constantly 
in touch with the congress during its sessions, 
urging their enactment into law. 


Justice for the Poor 


There exists a nationwide organization of the 
bar known as “The National Association of 
Legal Aid Societies’ whose function and pur- 
pose it is: (I quote) “To see that sound legal 
assistance is available to those members of the 
community who are unable to pay legal fees com- 
mensurate with the work involved.” At Kansas 
City in 1937, the American Bar Association 
adopted in that connection the following pro- 
posal : 

“We propose that every state bar association 
shall . . . declare that it is responsible to see to 
it that every person within its borders who needs 
legal advice and assistance, and who, because of 
poverty, cannot obtain it elsewhere, shall receive 
it from the state bar association through agencies 
set up by it.” 

The concept back of this proposal is that the 
legal profession is not fulfilling its obligations 
to the community unless its services are made 
available in this class of cases so that every 
member of the community can be assured of 
receiving honest and sound advice in the pro- 
tection of his rights. ‘This particular obligation 
of the bar has been assumed in this state by 
the Junior Bar Conference of which Mr. Ray 
S. Fellows is the state president. If you have 
followed their activities in the press you will 
know that they are getting off to a good start. 
They have championed the cause of those unfor- 
tunate victims of greed who have heretofore 
been without aid or counsel and without the 
means to procure either. 

And let me say here that a most valuable 
work in civic matters is now being done by 
these groups of the younger men in business and 
professional organizations; particularly the junior 
chamber of commerce and the junior bar con- 
ference. The problems of the future, the shape 
of which can now be dimly seen, threaten to be 
more intricate and far more serious than the 
problems of the past. Their solution rests upon 
the energy, the enthusiasm and the intelligence 
of these groups of young men. 
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Reform in Judicial Selection 

Another important matter upon the agenda 
of the American Bar Association and many state 
associations is a reform in the existing method 
of selecting judges. It is thought that judges 
should be selected for their ability in the field 
of law rather than in the slough of politics. 
The successful politician is not necessarily an 
able judge. It is proposed that judges be ap- 
pointed from a list of three or five names sub- 
mitted by a non-political commission; that, after 
a trial service of two years on the bench, the 
appointee’s name be submitted to the people on 
a ballot with the question: “Shall he be re- 
tained?” If the majority vote “yes” the judge 
remains in office for a term of six or more 
years; if the majority vote “no” a new appoint- 
ment is made in like manner as the first. 

In such a method of selection the personnel 
of the commission becomes of immediate and 
prime importance and the suggestion that it be 
composed of the heads of various business, pro- 
fessional and labor organizations has met with 
favorable comment. We would not think of 
electing with popular vote the chief operating 
surgeon of our public hospitals, yet the judge 
whose decisions vitally affect both your property 
and your liberties should be possessed of like 
special professional skill and wide human knowl- 
edge. 

None of these matters I have mentioned can 
be brought about except through organized ef- 
fort. The adoption of the rules of practice for 
federal courts resulted only after long and con- 
tinued pressure from interested Bar organizations. 


Rights of Individual Imperilled 

In this somewhat bewildering world the voice 
of the individual is lost. The economic and 
political forces that mould the world in which 
we live have become so intertwined and so gi- 
gantic that the puny force of the individual 
vanishes like a snowflake on the ocean’s breast. 
Those monster forces are determining not only 
whether our particular business shall be profit- 
able but whether it or any other business shall 
continue to exist. It is only through chambers 
of commerce representing the combined interests 
of all business men, through professional associa- 
tions and the like, that those forces may be 
controlled and directed. Such organizations are 
the true representatives of the great middle class 
in America; they are the only instruments 
through which that class can make its power 
felt. By the middle class I mean that sixty or 
more per cent of the people who are neither rich 
nor poor, who have fed, clothed and housed 
themselves by their own efforts without the aid 
of the government subsidies or state charity 
This country was built by the energies of that 
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class and the present economic ill health will be 
healed, if at all, by the recuperative power re- 
siding in the middle class. The chambers of 
commerce, business and professional organiza- 
tions occupy the front line in the defense of 
the middle class and its creation, the American 
system. 

This is a fact well known to those who seek 
to substitute for it some vague Utopia, some 
misty, brave new world, “Where all men are 
paid for existing and no one pays for his sins”. 
And sinister forces are directing a constant bar- 
rage of abuse and vilification against them. 
Those forces have received aid in their attacks 
from some suprisingly high places, given under 
the hackneyed camouflage of protecting the un- 
derprivileged, a simulated solicitude which is 
fast displacing patriotism as the last refuge of 
political scoundrels. It seems to be the design 
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of those persons who are endeavoring to bring 
about a new order of thinks to attack these mid- 
dle class organizations separately and to destroy 
their effectiveness one by one. The attacks are 
based upon a propaganda carefully calculated to 
appeal to the uncritical and over sentimental. 
The United States Chamber of Commerce has 
long been the object of such attacks. Three 
years ago the American Bar Association began 
to receive attention and it is a matter worthy 
of inquiry whether the present attack on the 
American Medical Association is not a part and 
parcel of this campaign to destroy middle class 
organizations. 

These organizations of ours cannot function in 
our defense without our unstinted co-operation. 
If they cease to function, our cause is lost and 
we, the middle class with our American System, 
will join the mammoth and the dodo in that 
vast catalog of interesting but extinct animals. 


Voluntary Defenders Create Prestige for Local Bars 


The Philadelphia Bar Association has had re- 
markable success with its voluntary defender 
plan, which has been in operation for five years. 
The Voluntary Defender Association draws its 
support from the community fund and is also 
supported by a three year grant from an anony- 
mous benefactor. A defender and an assistant 
defender are employed full time in the work. 
Francis Fisher Kane, who has served as a director 
of the association, describes the work of the 
defender in the March number of The Shingle 
(2:54) and answers some of the questions that 
have been asked: 


“As to the cases that the defender takes. Is 
he really limiting his work to the helpless, or 
is he being imposed upon by persons able to pay 
counsel fees? What is he doing to ward off 
imposition? The answer would seem to be as 
follows. He takes no bail cases, unless asked 
to do so by the court, it being assumed that if 
a man can obtain bail he is able to employ an 
attorney. Consequently, his clients are already 
awaiting trial in prison. Every day after court 
hours, he goes to the untried department of 
Moyamensing Prison and personnally interrogates 
those who have applied for his services. In 
each case, the defendant is asked about the 
members of his family, his work record and past 
life, his financial means, and then about the 
offense. The question as to the defendant’s 
financial means is not asked until toward the end 
of the examination, as it is more likely that he 
will answer the question truthfully if he has 


already committed himself in answering the other 
questions. The defender is also then in a better 
position to detect insincerity. 

“The defender has two investigators who check 
up on the facts, and he has also had for the past 
two years the part-time services of some twenty 
or more students enrolled and paid under the 
national youth administration. Their work has 
been of much value in supplementing that of the 
investigators. They do clerical work in the de- 
fender’s office and are also sent out to interview 
and subpoena witnesses, and often, in the course 
of the investigation, additional information is 
obtained as to the ability of the man to pay a 
fee. The defender also as a matter of routine 
learns whether or not the man or his family are 
on relief or have been aided in the past by other 
charitable organizations. This information is 
obtained through the social service exchange, of 
which the defender association is a member. In 
doubtful cases, the defender’s office sends out 
“reject” notices, and then the family may secure 
other counsel. The defender cooperates with 
the lawyer so obtained. 

“The defender is not bound to take every case 
where there is inability to pay a fee. Under 
the rules of the association, he does not take 
certain classes of cases such as cases of pro- 
fessional gambling—the “numbers game’’—or 
other crimes where there is almost always a 
person or organization back of the defendant to 
see him through with his defense. Defendants 
in such cases rarely asked for the defender; they 
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give him the “go-by,”’ leaving him free to spend 
his time and labor on the really helpless who 
have not the wherewithal for counsel fees. There 
are, of course, cases where the client is on the 
borderline of indigence, and in these we feel that 
we must rest content with the honest exercise 
of the defender’s discretion. Neither good morals 
nor good sense demands that a defendant should 
part with his tools or pawn his clothes in order 
to obtain counsel, and the defender takes this 
into consideration.” 

In Chicago, Los Angeles, San Francisco, Port- 
land, Omaha, Kansas City and several Connecti- 
cut cities the defender is supported by public 
funds. Recently a defender bureau, financed by 
the city, has been organized in St. Louis. A 
supervising committee composed of representa- 
tives of the bar associations, the board of alder- 
men and the faculties of the law schools in St. 
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Louis stands back of the work. In Detroit the 
Bar Association sponsors this work and funds are 
appropriated by the community fund. 

In New York and Boston the defender is 
maintained through voluntary contributions. The 
work in New York has recently been extended 
through a plan under which the bar associations 
submit lists of attorneys who hold themselves 
ready to be called in for the preparation and 
trial of cases. The success of the Boston bureau 
is indicated in the March number of The Bar 
Bulletin (146:5). Wilbur G. Hollingsworth, 
counsel for the voluntary defenders committee, 
writes: “I feel that the leaders of our profession 
should take an occasional case in the criminal 
courts and that when the day arrives that the 
leader and the neophyte stand side by side, 
answering the call of the criminal list, we can 
point to the fact as evidence of our progress.”’ 


Value of Sectional Organization 


The slowness of bar associations in learning 
from each other how they may improve operative 
methods is well illustrated by the fact that sec- 
tional organization has for a number of years 
proved to be a strong factor in serving members’ 
interests in the American Bar Association, but 
makes little headway in state associations. The 
substitution of sections for certain committees 
might be impracticable in the less populous 
states. It has been a great success in Illinois, 
and could be in a number of states. 

The weakness of committees in dealing with 
certain subjects is obvious. The most inter- 
ested members are grouped as a committee. The 
committee’s job is to interest enough other mem- 
bers so that standard policies may be adopted by 
the association and eventually prevail, through 
legislation or otherwise. All the committee can 
do is to present a report at an annual meeting. A 
dozen committees will compete with each other 
for time when the reports are up for action. De- 
cision rests with a casual audience, among whom 
opponents, as yet uneducated, have means for 


preventing action. The prevailing argument is 
that more information is needed. Committees 
commonly present the same recommendations 


year after year, and always to a different audi- 
ence. 

If the subject is not one of internal adminis- 
tration it should be in the hands of a section 
comprising all members who have an interest. 
There should then be several meetings of the 
section, resulting finally in definite recommenda- 


tions, which are not to be submitted to a casual 
audience composed of members not interested in 
the subject, but instead to a governing board, 
which can devote time to the subject, and must 
be specific in applying any veto power. In the 
American Bar Association both the house of dele- 
gates and the board of governors have opportu- 
nity to pass upon section recommendations. Bar 
executives and committee chairmen generally 
would do well to read article IX of the consti- 
tution. 

The number of members willing to participate 
in section studies may be from twenty to one 
hundred times as many as are selected for a 
committee. The differences of opinion are set- 
tled in a section by men who know the subject 
and have an individual interest in the result of 
the action proposed. Policies so determined are 
far more likely to serve their intended purpose 
than committee recommendations not endorsed, 
and usually not studied, by a great majority of 
the association members. Progress cannot be 
swift, but some progress is at least probable, as 
against the traditional futility of committee 
action. 

Section organization is the more plausible since 
the profession has been obliged to extend its in- 
terests into so many new fields that few lawyers 
can assume to be versed in all kinds of practice. 

The Illinois Association has done much pio- 
neer work. In each year experience has led to 
changes. Recently four sections have been con- 
verted into committees and four 


new sections 
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have been created. The range of interests now 
in the hands of sections is indicated by the fol- 
lowing list: 

Administrative law; banks and banking; civil 
practice and procedure; corporation law; crim- 
inal law; insurance law; legal education and ad- 
mission; municipal law; oil and gas law; probate 
and trust law; public relations; public utilities; 
real estate law; taxation; unauthorized practice, 
younger members’ activities. 

Since the sections were created there have been 
many hundreds of members actively engaged in 
bar work of their own choice. In our large cen- 
ters various independent bar associations have 
come into existence as the only means for get- 
ting concerted action in special fields. They tend 
to weaken the established local and state organ- 
izations. Sections fill this growing need for 
bringing specialists together, and their creation 
permits of coordinating the activities of all of 
them, a very important matter, for one member 
may have a considerable interest in several sec- 
tions. Membership in the fostering organization 
is worth far more than membership in several in- 
dependent associations of specialists. 


Corrections 


It should not be necessary, but there is no 
reluctance in referring to the typographical er- 
ror in the article by Dr. Albert S. Osborn, in the 
February number, on intelligence tests for jurors. 
In the third series, p. 210, the question reads: 
Name six farmer presidents. There doubtless 
have been many presidents who could qualify as 
farmers, but the word, of course, should have 
been “former.” 

A most unfortunate lapse of memory produced 
a serious error in the eulogy, on page 230, of the 
late Andrew Younger Wood, of San Francisco, 
whose name was set down as Andrew Young, and 
cannot be blamed on the printer. The heartfelt 
eulogy published in the California Bar Journal 
for June, 1934, tells the story, though briefly, and 
it should have been quoted in this Journal in 
that year. 

Mr. Benjamin C. Harvey, Mt. Vernon. N. Y., 
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suggests that credit for the judicial council law 
in his state should be given largely to the Mer- 
chants Association of New York. On page 190 
of the February number it was said that some 
credit for this was due to Governor Franklin 


Roosevelt. The great success of the council 
permits the statement that there is “glory 
enough” to reward all participants. In aid of 


the project the Merchants Association of New 
York, through its counsel, William C. Breed, 
made an extensive survey of the judicial coun- 
cil movement in a book of 184 pages published 
in 1932. Mr. Breed, as president of the State 
Bar Association, submitted this work at a stra- 
tegic time. The Association participated in this 
project, with other bodies, and the legislature 
acted, creating at the same time the law revi- 
sion board, which has also fulfilled its promise. 
Governor Lehman signed the bill. 

Some readers have questioned the statement 
that Governor Roosevelt showed a warm inter- 
est in judicial reform, probably because he vetoed 
the first act to create an investigating commis- 
sion. When it was passed again with provision 
for six laymen, which he demanded, he approved. 
Without the notable work of this commission 
New York State would not have made the great 
progress of recent years. 

The New York City bar has been rich in 
leaders who have made notable addresses criti- 
rizing their courts and procedure and offering 
specific reforms. No such speech is superior 
to Franklin Roosevelt’s address to the Bar As- 
sociation of the City of New York in 1932, 
which is found in the file of the New York 
State Bar Association Bulletin for March of that 
year (vol. 4, no. 3, p. 168). This is a classic 
address and establishes the author as one pro- 
foundly interested in judicial reform and equally 
informed as to remedies. 


As for his part in the glory of giving the fed- 
eral system its model civil procedure it may be 
suggested that the bills blocked over twenty-five 
years in the senate might have been preju- 
diced if looked upon as a White House meas- 
ure, and so partisan. The President is of course 
entitled to credit for the good work done by his 
appointees, and must share in the blame when 
they are blamed. 


The function of the lawyer is properly as broad as the law, 
and nothing can enhance the dignity and prestige of the profession 
more than this conception of it.—/vereti Fraser. 
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Work Done by Junior Bar Conference 


Five years ago Scott M. Loftin, then president 
of the American Bar Association, said, “The 
junior bar conference is the most effective in- 
strument yet devised for contacting the American 
citizenry.” The accuracy of this estimate is in- 
dicated by the success of the public information 
program of the junior bar section, A.B.A. Re- 
cently the conference has distributed its ‘“Hand- 
book for Directors and Speakers.”” This manual 
contains detailed instructions to state and local 
directors on methods to be used in arranging 
speakers’ bureaus, speaking engagements and 
radio programs. 

The handbook also contains carefully prepared 
speech material and bibliographies. Among the 
subjects are the constitution, jury service, legal 
aid, penology, the supreme court. Over thirty- 
four topics eventually will be included in the 
handbook. This excellent work has been under 
the direction of Milford Springer, Washington, 
D. C. 

The public information program is but one 
phase of the junior bar’s activities. Mention was 
made in the February number of this JOURNAL 


of the conference's promotion of legislative refer- 
ence bureaus. With the announcement of the 
appointment of a special sub-committee on small 
litigants the conference now directs its atten- 
tion to improvements in justice of the peace 
courts. The sub-committee will no doubt study 
with profit the solution of this situation in 
Virginia (Jour. AJS 18:24). 

At page 221 of the JourNAL for February the 
need for a handbook explaining the organization 
of the American Bar Association was noted. 
The junior bar conference has just such a 
manual which details its organization, history and 
activities. The utility of such a brochure can 
be realized by examining it, and it might well 
serve as a model for an A.B.A. manual. 

Another interesting aspect of the conference’s 
program, and one which should mean much to 
the future of organized bar activity, is the work 
of the committee on relations with law students, 
which exists to inform students concerning the 
American Bar Association and its coordinated 
organizations. Meanwhile new units of the 
junior bar are being organized. 


Jurors’ Mental Tests Succeed in Los Angeles 


Mental tests for jurors, presented by Albert 
S. Osborn in the recent February number of the 
JOURNAL, is no matter of mere theory. Such 
tests have been in successful use in the office 
of the Los Angeles County jury commissioner. 
As used they constitute one more barrier against 
stupidity in the jury box. With a continent 
between them it is no wonder that Mr. Osborn 
had not heard of the west coast practice; there 
appears to have been no publicity concerning the 
practical use of tests, as set out fully in Presid- 
ing Justice Fletcher Bowron’s report to the Cali- 
fornia judicial council of the operation of the 
Los Angeles County superior court in the year 
1937. 

The report tells how the key-number system 
of original choice, as used in Cleveland and De- 
troit, has been developed in Los Angeles. This 
system, based on arbitrary selection of names 
on voters’ registration lists, meets all require- 
ments and affords such a large and representa- 
tive body of prospective jurors that it is pos- 
sible to apply a highly selective method. About 
one-fourth of those summoned and examined 
are accepted. 


Those obviously unfit, and those certain to be 
excused by a judge, having been dismissed, the 
next step is to test the intelligence of the re- 
maining through a standardized method. It is 
this test that effects the dismissal of about three 
in four. Here we quote Judge Bowron: 

“The problem is to determine whether the citi- 
zen has sufficient knowledge of the English lan- 
guage and adequate comprehension and mental 
capacity to understand proceedings in a court 
of law and comprehend the meaning of jury in- 
structions. This is ascertained by a written test. 
The first test given is a vocabulary test. Twenty- 
five words ordinarily used during the trial of 
cases are set down in a column. After each 
word are placed four other words, one of which 
is a synonym. The prospective juror is asked 
to mark the word of similar meaning. In the 
second the citizen is required to read several in- 
structions ordinarily given in both criminal and 
civil cases and to mark several statements appear- 
ing in connection therewith as right or wrong. 

“In the preparation of the written test the 
committee had very valuable assistance of ex- 
perts in the field of employment, a college pro- 
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fessor, and the chief examiner of the Los An- 
geles County civil service commission. After the 
written tests were prepared they were first sub- 
mitted to a number of persons of average intelli- 
gence rating to discover the proper marking which 
would reveal the mental capacity of the persons 
submitting to the tests. The questions are so 
prepared that the percentage of correct answers 
can be determined by a clerk in a few minutes. 
The percentage is marked on the written sheet 
and immediately handed to the jury commis- 
sioner, who personally interviews each prospec- 
tive juror. The result of both the written test 
and the interview is taken into consideration by 
the jury commissioner in determining whether 
or not the person is qualified to serve as a juror. 

. . . The personal interview, supplementing the 
written test, permits the weeding out of persons 
who, though high in intelligence rating, appear 
to lack reason, or who have a wrong conception 
of government or law enforcement. . .” 

“It will be noted that through the selective 
process a comparatively small percentage of citi- 
zens whose names were taken from the registra- 
tion lists were finally approved for jury serv- 
ice. This does not by any means imply that 
prospective jurors are hand-picked. The elimina- 
tions are made by tests and standards applied to 
all alike.” 

In California a jury demand must be accom- 
panied by $25 for one days’ use of a jury. 
Though far different from the practice in other 
states there seems to be no dissatisfaction in 
California and no reduction in the use of juries. 
Not nearly so many juries are demanded in De- 
troit, where the fee is nominal. Having paid a 
considerable part of the increased cost of trial 
the litigants are entitled, in Judge Bowron’s view, 
to as good a jury as the community can produce. 

Another innovation is reported in this remark- 
able document. The jury pooling system had 
been in use in Los Angeles, with consequent econ- 
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omy, but it was found better by Judge Bowron 
to provide two “pools,” one for civil cases, and 
one for criminal. His reason was given as fol- 
lows: 

“It is difficult for the average juror, with no 
previous experience, to understand the distinction 
between the doctrine of reasonable doubt in 
criminal cases and the burden of proof in civil 
cases, and apply instructions correctly during his 
limited period of service. It frequently hap- 
pened that in civil personal injury actions, where 
evidence was introduced as to violations of the 
motor vehicle act, jurors believed that such vio- 
lation should be proved to a moral certainty. In 
criminal cases differences of opinion between 
jurors who had been trying civil and criminal 
cases frequently arose, resulting in hung juries 
and mistrials.” 

Under the system adopted the jurors selected 
by lot for criminal trials receive appropriate pre- 
liminary instructions, and the same is done for 
those assigned to civil trials. 

Critics of jury trial never fail to dwell on the 
subject of incompetence. There can be no doubt 
that older methods of making the original selec- 
tion often result in summoning persons not fit 
for even simple cases. The right to challenge 
cannot go far to correct this fundamental defect. 

The key-number system of original selection 
has proved to be the ideal system in three large 
cities and it has served in Cleveland for more 
than a decade. It should be adopted at least 
in all large cities. That it can be fortified by 
mental tests is proved in Los Angeles, and the 
tests doubtless take less time than personal inter- 
views, and are more dependable. 

If it takes as long for the standardized test 
to be adopted generally as it has taken for the 
spread of the key-number system, the benefits 
will be enjoyed by the next generation. Here is 
an assured improvement in jury trial. It would 
seem to need support by the junior bar. 


Every lawyer knows how to influence a jury, whether by bring- 
ing in a weeping widow with little children in a personal injury 


case, or in appealing in half a dozen ways to sympathies or 


prejudices. 


Many lawyers have a keener sense as to the clothing 


a woman client shall wear at a jury trial than they have of justice. 
—Cass FE. Herrington, Denver. 
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Unclassified But Significant News 


Canons of Judicial Ethics Enforced 

When the American Bar Association ' adopted 
canons of judicial ethics there was little that 
could be foreseen as to means for securing 
sanctions for the canons. About two years ago 
the Chicago Bar Association, in one of the most 
difficult jurisdictions in the country, decided to 
induce, if possible, incumbent judges from tak- 
ing an active part in partisan organizations and 
campaigning. The result was the immediate 
resignation from the Bar Association of over 
forty judges then engaged, as had been cus- 
tomary, in campaign work. A few stood by the 
Association and the ABA canons. 

The Association made no concessions whatso- 
ever subsequently when nearly every one of the 
judges who had resigned applied again for mem- 
bership, and were accepted. 

The results have been excellent; only a few 
judges campaigned personally in the primary and 
election in 1938. In advance of the elections of 
this spring the Association reiterated its position 
in a statement which regretted that a few judges 
were making political speeches, To an outsider 
it looks as though the Chicago Bar Association 
has almost entirely succeeded in one of its bold- 
est and most important projects. 

It is doubtless impossible to save judicial 
candidates in Chicago from making huge con- 
tributions to party funds. Lawyers hoping to 
be judges must continue to speculate with money 
and this obliges incumbent judges to do the same 
or be knifed on election day. Only an appointive 
mode of selection could protect the bench against 
the system of bleeding judicial candidates. 





Student Sponsorship Plan 


It has been suggested that it would be possible 
to secure some of the values of a closer contact 
between law students and members of the bar 
by a system of sponsorship of law students by 
practicing lawyers. Pennsylvania has succeeded 
in doing this through an admirable system of 
preceptorship which is an integral part of its bar 
admission requirements. Now the sponsorship 
plan is being used in Western Reserve (Cleve- 
land), the University of Toledo and Brooklyn 
Law Schools. The February number of The Bar 
Examiner (8:19) contains a brief resume of the 
plan used by each of these schools, which re- 
semble each other, and a report on the results 
achieved. The cooperation of the local bar is 
enlisted. Students are permitted to choose their 
sponsor if they have a choice; if not, a sponsor 


is assigned. In general the student is expected 
to visit the sponsor’s office at such times as prove 
mutually convenient and to participate in such 
activities of the office as the sponsor directs. The 
plan has worked well enough so that the section 
on legal education of the American Bar Associa- 
tion has appointed a committee to investigate the 
possibilities of the plan. 





Evidence Proposals Studied by Junior Bar 


The Milwaukee junior bar is preparing briefs 
on eighteen proposals involving rules of admissi- 
bility of evidence in connection with the recom- 
mendations contained in the report presented by 
Dean Wigmore as chairman of the A.B.A. com- 
mittee on improvements in the law of evidence. 
It is planned to have a general discussion of the 
proposals before the entire Milwaukee bar with 
Dean Wigmore present. After the discussion it 
is expected that specified proposals for improve- 
ments will be drafted into bills and presented to 
the legislature. 





Bar Journals Best Means for Bar Education 


The February number of the Journal carried 
an article entitled The Best Publicity is the 
Cheapest, which emphasized the Editor’s opinion 
that a strong bar association, state or local, could 
readily mobilize its membership to the end that 
the newspapers would carry all news of progres- 
sive action by the bar and would publish replies 
to unjust criticism, all without cost. 

The February number of the California State 
Bar Journal carried an article by President Paul 
Vallee explaining why the publication had been 
reduced from sixty-four small pages to thirty- 
two. The membership had voted strongly for a 
public relations campaign and left it to the bar 
board to determine whether this should be accom- 
plished through an increase in dues. The board 
decided that there should be a campaign, but no 
increase in dues. In seeking then for economies 
the board decided to save money on its Journal, 
which, in its best years, has been the chief in- 
tegrating force in California. 

The plan provides also for endeavors to in- 
crease advertising until the Journal is self-sup- 
porting and much larger than at present. The 
decision was not unanimous. Some members dis- 
liked advertising. 

It may be respectfully suggested that in the 
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present state of the profession advertising should 
be welcomed in order that a publication may be 
better supported; and that it would be well for 
the California State Bar to cultivate relations 
with newspaper editors. The expression there 
used is “educating the public.” A primary need 
is educating the practitioner and this is best done 
in a live bar journal. 





Medical Education Controlled by Profession 


Dean Everett Fraser of the University of 
Minnesota law school, in an admirable address 
to the American Law School Association and the 
Chicago Bar Association (Chi. Bar Record 
20:91), presents some highly significant facts 
showing the increase of students in law schools: 
“There has been an enormous increase in the 
number of students in law school since the be- 
ginning of the century. According to the Car- 
negie foundation reports, in 1900, there were 
102 law schools with 12,500 students in them. 
The latest reports show 195 law schools with 
about 38,000 students. Contrast these figures 
with those for medical schools. In 1900 there 
were 160 medical schools with 25,000 students, 
and the latest reports show 77 medical schools 
with 22,500 students. Thus in this period the 
number of law schools has almost doubled, while 
the number of medical schools has been reduced 
to less than half; and the number of law students 
has trebled, while the number of medical stu- 
dents is now about ten per cent smaller than at 
the beginning of the century.” 





Indiana Judicature Bill Killed 


In reporting the very ingenious but simple 
plan devised by the Indiana judicial council as 
a means for improving administration in all the 
courts of record, in the last number of the 
JOURNAL (p. 196), it was said: “The judges are 
not in any manner constrained, but are afforded 
machinery to enable them to work more effi- 
ciently and to establish records in support of 
pride of service.” 

That a number of Indiana judges are opposed 
to establishing records and of cooperating for 
their common welfare, was shown very early 
in the present session of legislature. It is re- 
ported that the animus in the fight against the 
bill originated in the minds of judges. The 
bill was slaughtered. 

There was satisfaction in reporting this plan. 
Copies of the bill should be obtained by all 
who contemplate the integration of the courts 
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of a state. Probably in many states there would 
be no constitutional barrier to adoption. 

If there could be a careful checking on hours 
of work and accomplishments in the trial courts 
of Indiana or any other state, by a judicial coun- 
cil or as a special bar project, it would be pos- 
sible to know approximately where the trouble 
lies when judges get behind with their work. In 
most instances a transfer of judges made under 
judicial authority would suffice. In many states 
there is provision for this, but it is wholly im- 
practicable, because of lack of judicial respon- 
sibility, and sometimes because the duty devolves 
upon the governor. Willing judges should not 
suffer the criticisms current when justice is de- 
layed because of the failure to give them as- 
sistance when other judges (perhaps equally 
willing) are not assigned to assist. 





Appellate Judges Need Law Clerks 


Every lawyer knows that justices of the fed- 
eral supreme court have long been assisted by 
young lawyers of special attainments, who may 
well be called research assistants. In the few 
states where this practice has been adopted it has 
been highly successful. Appellate court judges 
are commonly martyrs to needless drudgery, 
much of which can safely be delegated to capable 
beginners. It not only saves precious time for 
judges but may as well insure wider resources 
in comparing foreign decisions. 

The slowness of a tried and proven method to 
gain wide adoption in the states must be at- 
tributed to lack of understanding on the part of 
bar leaders. The abused high court judges feel 
constrained, or perhaps have never had time to 
consider this innovation. The moderate cost may 
be a first hurdle in the pathway of progress. It 
can be shown now that it is mistaken economy 
to overwork judges whose decisions are final, 
and often vital to many interests. 

Those interested in the subject should know 
that the Michigan Bar Journal (Feb., 1939) pre- 
sents an informative account of experience by 
the author, Leonard J. Grabow, as assistant to 
Justice Edward M. Sharpe, of the Michigan 
supreme court, which has enjoyed this service 
since 1932. Service is limited to one year and 
the salary is $1,500. Assistants must be resi- 
dents of the state and graduates of one of three 
law schools. 

The value to the assistant is very great. No 
better fourth year of law study could be devised, 
and this justifies a moderate salary, even though 
the appointment is sometimes refused by honor 
graduates. There are always enough who are 
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capable, and welcome such work for at least one 
year. 

Any mention of this really important matter 
would be incomplete without the suggestion that 
progress depends upon bar action. And since the 
organized bar is now confronted with a score and 
more of comparatively new responsibilities, it is 
in order to say also that when a committee on 
supreme court research assistants is created the 
bar association will find additional workers ready 
to serve. One of the great weaknesses of the 
organized bar until recently was its failure to 
utilize available interest and talent, the result of 
which was a general feeling that the profession 
was clique controlled. 





Plans for Publishing Administrative Rulings 


One of the reactions to professional interest 
in the field of what might be called ultra-violet 
government is a bill submitted to the New York 
legislature by Senator Frederic R. Coudert, Jr., 
which requires official publication of all “admin- 
istrative codes, rules, or regulations” of each 
“department, board, bureau, office, authority, 
commission,” etc. Every such rule-making 
agency is required to report to the state librarian 
who shall compile and publish the rules an- 
nually in one or more volumes, which may con- 
tain copyrighted annotations. The first edition 
would appear Feb. 1, 1940. There shall also 
be cumulative quarterly supplements and an of- 
ficial supplement each year. Provision is made 
for unity of form and style. The bill also 
specifies the manner of making additions and 
amendments to rules. 

In Wisconsin a similar effort is under way, 
the plan being to have a state register, much 
like the Federal Register, in which will appear 
“all departmental orders having the force of 
law.” The plan is submitted in the Bulletin 
of the State Bar Association (Nov. 1938). Both 
the Wisconsin and the New York plan will 
provide for those states that “single available 
official source” of such information, the lack of 
which Dean Wigmore pointed out in a very use- 
ful article on how to locate the rules and regu- 


lations of the federal administrative agencies 
(Jour ABA 25:25). 





Campaign Against Ambulance Chasing 


The California State Bar is renewing the drive 
against ambulance chasers inaugurated by the 
Los Angeles association. The efforts of the local 
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committee had been stalled by the refusal of the 
police department to furnish daily accident re- 
ports. Pressure by the State Bar and a resolu- 
tion of its board of governors induced the police 
to resume the previous practice. 

Every accident victim on the police list re- 
ceives a letter from the State Bar warning the 
victim against solicitors and asking his co-opera- 
tion in suppressing the racket by reporting to the 
committee by telephone the names of any per- 
sons soliciting employment to recover damages. 
In the past three years the campaign has netted 
nearly 100 arrests and convictions for unlawful 
solicitation. 





Bar Journal Prints Oklahoma 
Court Opinions 

Sixty-two pages of the March number of the 
Oklahoma State Bar Journal are devoted to 
supreme court decisions. During the past year 
this Journal printed the headnotes, a service that 
was highly appreciated. Recently the board of 
governors found means for making the service 
complete and without additional cost to members. 
So far as this writer knows Ohio is the only 
other state in which the bar is able to get prompt 
publication of all supreme court opinions. In 
Ohio, where the Bar Association report is pub- 
lished weekly, members are enabled to read 
opinions adopted only three or four days before. 
The Oklahoma monthly reports, together with 
the usual news of the State Bar, illustrates what 
another state bar can do for its members. 


A Precedent for Statistical Reporting 


Instruction from the supreme court to the 
magistrates: “If a case has been pending for 
more than six months, and has not been disposed 
of, you are to report in each case the reason why 
it has not been disposed of within the period, 
stating who is in charge of the case, and that 
it is still pending before you; and later, when 
a case so reported is disposed of, you are to 
report that fact also to us.” 

The foregoing instruction might be looked upon 
as a suggestion leading to President Vanderbilt’s 
proposal for amending the Ashurst bill so that 
federal trial judges would report quarterly, and 
for cases undecided for more than thirty days 
after submission, monthly. The proposal was 
submitted in an address to the Ohio State Bar 
Association, published in ABA Journal (March, 
1938, p. 187). 

The fact is, however, that the instruction above 
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quoted was issued in 1750, and by the supreme 
court of Japan. It is reported on fully by Dean 
Wigmore, who spent several years in the Im- 
perial University in Tokio, and of late has been 
editing a translation of the records of the Toku- 
gawa era, in ABA Journal (April, 1938, p. 342). 

So here we have the needed precedent, together 
with assurance that the instruction accomplished 
its purpose. The learned Editor informs us that 
the requirement was later relaxed because there 
were “no cases in which tardiness of trial” was 
complained of. But it should be noted that 
forty-one years intervened between the two 
orders. 





Administration Emphasized 


“Tt is high time that the judges of the higher 
courts became responsible for the administration 
of justice generally throughout the state, through 
the exercise of a general superintending and rule- 
making power. This has been so long needed, 
and so long urged that it is now late in the day 
to question it as a principle. 

“There can never be a power equal to the 
power of the supreme court to have the last say 
as to the rights of individuals and of public 
institutions under the constitution and the laws 
of the state. That is a transcendent power. It 
is inherent in a court of last resort. And for 
its full accomplishment it calls for integration 
of the entire judicial system so that the supreme 
court, instead of merely reversing and remanding 
cases to show the proper course of action, all 
at the expense of individual litigants, may make 
rules for the guidance of trial judges. 





Colorado Newspaper Editor Interprets 
Free Press Guaranty 


Near the northeast corner of Colorado there is 
a city—Sterling—which has a right to be proud 
of its newspaper editor. The editor of the Sterl- 
ing Advocate explained to his readers, after the 
opening statement of the district attorney in a 
notable murder trial, that his staff had been in 
possession of all the sensational facts for some 
time. Not a word had been divulged. Here we 
quote a portion: 


“Newspapers like to present information to their 
readers before it is widely known. . . The almost 
maniacal stress placed on ‘scoops’ by metropolitan 
newspapers, however, sometimes thwarts the ob- 
jectives which were sought when guarantees of 
free press were written into the constitution. 

“It is the duty of every citizen to aid observ- 
ance of the law and the administration of justice. 
The obligation rests upon the newspaper as well 
as upon the citizen in other callings. . . . To lay 
the people’s case down, as cards upon the table, 


JOURNAL OF THE 


may be to permit the perfection of alibis and fab- 
rication of evidence. The Advocate believes 
in the trial of criminal cases by the courts, and 
not in columns of the newspapers—in deliberate 
justice, and not in public passion.” 

A great deal of sensational writing about crim- 
inal trials derives merely from imitation of big 
papers by small ones. Local lawyers could every- 
where instruct editors, and might even assume 
this to be a professional duty. Since it appears 
hopeless to induce all judges to enforce standards 
the best present approach appears to be direct 
education of the press by local bar associations. 

Our information derives from Dicta (Feb., 
1939), the organ of the Denver and Colorado Bar 
Associations. 





Compromise on Chicago Selection Plan 


After thirty years or more of effort to im- 
prove the quality of judges nominated and elected 
in Chicago, the Bar Association has finally ven- 
tured upon a reformed method for the thirty- 
seven judges of the municipal court, which is a 
statutory creation. Our February number (page 
206) told how one party elected all the judges 
for this court in the November election, displac- 
ing some judges of quality and long experience. 
In 1940 there may be ten or more judges 
replaced, through a swing to the other party. 

Two years ago the Chicago Bar Association 
approved a plan for the appointment of these 
judges which was on a par, at least, with the 
most advanced ideas. It provided that the gov- 
ernor should appoint from a list of five candi- 
dates submitted by a nominating committee com- 
prising five citizens to be chosen by the appellate 
court (Jour. AJS, 20:242). 

The Association’s committee found strong 
opposition in labor organizations to appointment, 
but approval of the idea that judges should run 
subsequently without competition on their rec- 
ords. It was decided that non-partisan nomina- 
tions, with a referendum vote after four years’ 
service, and subsequently every six years, would 
be a very great improvement over the present 
discredited system of partisan nomination and 
election. So the bar and labor have reached an 
agreement, one which may have a profound effect. 





Interstate Crime Control 

The Interstate Commission on Crime has dis- 
tributed its new Handbook on Interstate Crime 
Control, which is the sole authoritative source 
book in the United States on this subject. The 
book contains copies of uniform laws drafted 
and recommended in this field, copies of model 
forms and regulations to be used in connection 
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with the statutes, and statutory references indi- 
cating the states where such legislation is now in 
force. Although all these recommendations have 
been made before they have never been pub- 
lished in as convenient a form. 

No mention is made of the need for legislation 
empowering the supreme court to prescribe rules 
of procedure in criminal trials. This may be 
beyond the limits of the field in which the com- 
mission works. 


Plan Memorial to Newton D. Baker 


Of particular interest to the membership of 
the Society is the announcement by President 
Winfred G. Leutner, of Western Reserve Uni- 
versity, that a Newton Diehl Baker Memorial 
Fund, with a goal of $3,000,000, is to be estab- 
lished. The establishment of the fund was au- 
thorized at a joint meeting of the boards of 
Western Reserve University, Adelbert College 
and Cleveland College. A committee consisting 
of representatives from the three schools was 
authorized at this time to secure gifts and sub- 
scriptions; at a later date the committee may 
undertake a general campaign. 

Mr. Baker was chairman of the boards of 
both Western Reserve and Cleveland College. A 
portion of the fund is to be used for the Newton 
Diehl Baker Memorial Building; the income from 
the balance of the fund will be used to support 
adult education in Cleveland College. 


The Superfluous Lawyer Problem 


Limiting the numbers admitted to practice 
law is still a live topic in Pennsylvania. In a 
few counties the judges fix a quota for admis- 
sion each year, a plan presumed to prevent bar 
congestion in such counties. A Philadelphia 
lawyer, William S. Maxwell, has proposed that 
the law schools accept no student who has not 
spent a considerable time (not specified) in the 
office of a reputable practitioner of thirty-five 
or forty years’ experience. There would be no 
payment by the student or to him. The law 
schools would be expected to modify their cur- 
ricula. No practitioner would be permitted to 
have more than one apprentice in five years. 
This would reduce the number of applicants, in 
part by enabling aspirants to find out what a 
lawyer’s life and work consist of and to find out 
also their own qualifications, and admissions 
would bear some close relation to retirements. 
The difficulty would be in inducing law schools 
in the state to revise courses and turn away stu- 
dents who intend to fit themselves for practice 
in other states. In Pennsylvania students are 
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required to serve an apprenticeship for six 
months, and there is a rule requiring preceptors 
for all students, intended to insure good con- 
duct rather than office experience. The Max- 
well plan resembles that in some Canadian prov- 
inces where all local students serve five years as 
articled law clerks and devote the latter part of 
the day to attendance in schools maintained by 
the integrated bars. In British Columbia, for 
instance, bar congestion is curbed by a require- 
ment that applicants from other provinces must 
pay a $500 fee and pass an examination on local 
law. 





Study of Compensation Costs in Texas 


The general lack of a state organ for check- 
ing on the operation of laws accounts somewhat 
for the generally deplored multiplicity of laws. 
Legislating is still a youthful, exuberant recrea- 
tion. Within the judicial field a start is made 
by judicial councils which, in a number of states, 
have studied the operation of certain acts and 
rules and so been able to make consistent recom- 
mendations. 

At a recent meeting the Texas Judicial Council 
created a committee to study the administration 
of the workmen’s compensation law, and the rea- 
son therefor was expressed by a member as fol- 
lows: 


“This action was predicated on statistical data 
on the operation of the law during the years 1932 
1937, inclusive these showed, among other things, 
that during those six years 1,415 awards by the 
Industrial Accidents Board had been appealed, 
1,115 of them by the Texas Employers’ Insurance 
Association and 300 by the claimants. They fur 
ther showed that the aggregate of the awards of 
the board in the cases appealed was $1,581,753 and 
that the aggregate of the judgments rendered on 
appeal was $1,468,753. It was further shown that 
the legal expenses incurred by the association 
amounted to $355,606 and those incurred by the 
claimants to $490,067. The claimant’s legal ex 
pense is based on a legal fee of the amount recov- 
ered. It does not include additional expenses 
incurred by the claimant for witness fees and other 
necessary incidental expenses of a trial. The pro- 
posed study was prompted by the belief that the 
cost of litigating board awards is inordinate rela 
tively to the results accomplished.” 


The mere reading of these figures does not re- 
veal their sensational quality. Six years is long 
enough to show how a system operates. In that 
time 1,415 cases were appealed and the court re- 
duced the total of awards by $113,000. The 
average reduction was $65.88. Averages are not 
important, but it is important to note that the 
insurers’ saving through appeal was less than 
seven percent. The saving of $113,000 cost the 
insurers $355,606. The appeals cost the claim- 
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ants $490,067, exclusive of witness fees, loss of 
time and incidental expenses. Finally, there was 
a heavy loss, not calculable, to the state. 

The Texas judicial council has performed a 
great public service in making this study. While 
the determination of awards is a matter of law, 
justice and individual rights, it is mainly a mat- 
ter of financial adjustment. One additional ap- 
peal would have made the transactions ruinous 
to all concerned, workmen, insurers and tax- 
payers. 





Public Defender Movement Progresses 


There is significance in the fact that the Con- 
ference of Senior Circuit Judges has renewed its 
recommendation made in 1937 concerning official 
free defense for indigent prisoners. ‘““We approve 
in principle the appointment of a public defender 
where the amount of criminal business of a dis- 
trict court justifies the appointment. In other 
districts the district judge before whom a crim- 
inal case is pending should appoint counsel for 
indigent defendants unless such assistance is de- 
clined by the defendant. . . .” 

The “amount of criminal business,’ apparently, 
should be such that an official defender would 
have sufficient work to justify the appointment. 
But it might be on a basis of part-time employ- 
ment. 

When the ABA house of delegates refused to 
approve a resolution of a general nature concern- 
ing this system of free defense last July, the 
resolution was not accompanied by proofs readily 
obtained of the success of the innovation in a 
number of cities. Mayer C. Goldman, leader in 
this movement, reports recent adoption of the 
public defender plan in Miami, St. Louis and 
Tulsa. Much longer experience in Los Angeles. 
San Francisco, Oakland, Chicago, New Haven, 
Hartford, Omaha and other cities fully warrants 
confidence. While the principle is that of equal 
and adequate protection by law of the lives and 
liberties of accused persons, there is also the 
prospect that the saving in court time more than 
pays the cost. Many indigent respondents most 
need protection against bad counsel. 

The public defender also fits well in the work 
of the Legal Aid Society. 





An English Jury Calls a Halt! 


Action for breach of promise of marriage has 
had some rough sledding in the United States in 
the last year or two, but it is doubtful whether 
any individual claimant who once got into court in 
this country ever received more discouragement 
than was meted out to an artist’s model who re- 
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cently sued in the king’s bench division in Eng- 
land. The action was for breach of promise of 
marriage and seduction. Evidence was given by 
the plaintiff and her sister and reference was 
made to another sister who it was alleged had 
been on terms of intimacy with the defendant 
The defendant denied both the promise and the 
charge of seduction and stated that at all relevant 
times plaintiff knew he was a married man. 

After stating these facts, the account in the 
London Weekly Times (Nov. 18, 1937) con- 
tinues: 

“Sir Patrick Hastings, K.C., who appeared for 
Mr. Beldam, suggested to the jury that it was 
reducing the law to buffoonery that they should 
have to sit and listen to a case of this kind. 

“At the conclusion of Sir Patrick Hastings’ 
speech the jury intimated that they did not 
want to hear any more of the case. 

“Mr. Justice Charles having summed up, the 
jury returned a verdict in favour of Mr. Bel- 
dam, and the action was accordingly dismissed 
with costs. 

“His Lordship then said: ‘I shall consider 
whether it is not my duty to report this matter 
to the director of public prosecutions. I have 
no doubt that the jury are right in the con- 
clusion to which they have come, and that this 
case, launched as a breach of promise action, 
was no more than a conspiracy between the three 


women concerned in it to extort money from Mr. 
Beldam.’” 





Big Business Views Litigation as 
Mere Cleaning Up Process 

“Advice as to the propriety and legality of 
things to be done is the master service which 
the lawyer can render to business.” 

This was said by Owen D. Young, President 
of the General Electric Company, in an address 
to the American Bar Association in 1932. Mr. 
Young qualified himself for opinions concerning 
the legal profession by saying that he had spent 
half of his life in the practice of law, and dur- 
ing part of that time was a law teacher. The 
burden of his address was that business seeks 
from legal counsel chiefly sound prediction as 
to what business can do without being in con- 
flict with the law. 

The services that lawyers render in litigation 
seem to them, he said, “to be of the greatest 
consequence,” but to business the most impor- 
tan thing is to get it over with quickly and be 
through with it. The business man’s attitude 
is that: 

“Litigation over things done is relatively un- 
important. It is the necessary cleaning up proc- 
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ess after the procession has passed. I have been 
so indelicate as to refer to it from the stand- 
point of business as merely street sweeping. The 
moment a matter has to be litigated, if it in- 
volves money, as most business matters do, the 
large concern, if it be plaintiff, writes off the 
claim from its balance sheet. If it be defendant, 
it sets up a reserve adequate to meet any judg- 
ment. From that moment business is through. 
The trial lawyers come on the scene. If the 
transactions were complicated, they spend weeks, 
frequently months, in studying the facts. The 
courts struggle with them, and some times, usu- 
ally a very long time from the standpoint of busi- 
ness, a final judgment is reached. 

“If the plaintiff wins, it may, if the expenses 
do not exhaust the recovery, restore something 
to its balance sheet which it had previously writ- 
ten off. If the defendant wins, it restores the 
reserve to its current operations. Both are rel- 
atively drab and unimportant facts in a great 
business.” 


Metaphysical Pleadings and Horse Sense 


Many who read this will remember how diffi- 
cult it was in the early years of the automobile 
for horses to accept it as a vehicle, and not a 
demon. All of the younger lawyers are aware of 
the historic difficulty of lodging a case in court 
under common law rules of pleading. David 
Dudley Field succeeded wonderfully well in all 
his reforms except those intended to make plead- 
ing rational. Something was accomplished here 
in most code states, and yet lawyers and judges 
have found it difficult to accustom themselves to 
pleadings that afford sufficient information and 
yet may be attacked by metaphysical reasoning. 
Instance the decisions concerning “cause of ac- 
tion” and “conclusions of law.” And yet, all 
down through the centuries less simple suits were 
begun in chancery with no higher technique than 
that of stating the controlling facts. 

The comparison with bewildered horses is im- 
perfect here, because horses were unable to fore- 
see a time when the automobile would relieve 
them of toil and place them on a pedestal where 
they would be idolized. 

This comment is provoked by an item in the 
Cincinnati Court Index (Feb. 8, 1939) about a 
local ruling on demurrer by Judge Thomas H. 
Morrow. Taft, Stettinius and Hollister, and 
J. Mack Swigert, counsel for plaintiff, had filed 
suit claiming in the petition that $1,400 was due 
from defendant, and had made part of the plead- 
ing copies of four instruments “for the uncondi- 
tional payment of money.” The demurrer was 
based on the theory that to say that a sum is 
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due is to state a legal conclusion. The petition 
was sustained, not because the statute (sec. 
11334 G.C.) provides that the plaintiff “state 
that there is due to him on said account or instru- 
ment from the adverse party a specified sum,” 
but instead on the ground that there was no 
motion to strike the exhibits, and on the ground 
also that the Ohio rule is that pleadings should 
be considered liberally. It is apparent that the 
defendant’s counsel were justified in demurring, 
not by the explicit rule and decisions, but on the 
chance that the court would take an illiberal posi- 
tion. They failed, evidently, because they did not 
include a motion to strike the exhibits. 

The only true theory is that pleadings should 
give notice to the opposing party. The attack on 
such simple and rational pleading should be by a 
motion for summary judgment. Justice can be 
done with a minimum of wasted time. 

It has taken a long time to infuse into plead- 
ings the reason that is the soul of law. To be 
skittish about plain facts is too much like the 
horse that recoiled against the automobile—the 
best friend he ever had. 


Judge Rebukes Secret Adviser 

Eleven years ago a photographer employed by 
a Baltimore newspaper took a photograph of a 
respondent in a notorious case in the courtroom 
of Judge Eugene O’Dunne, before court had 
convened. Judge O’Dunne demanded the plate 
and one was handed him which was not the 
one just exposed. A few hours later the picture 
appeared in the newspaper. The result was a 
contempt proceeding and sentence imposed upon 
the photographer and an editor who abetted the 
offense, involving a brief jail sentence and pay- 
ment of a fine of $5,000. 

This significant action—the more so because 
it preceded a judicial election—has not been 
sufficiently remembered. There have been two 
instances of interposition through letters to Judge 


O’Dunne. In both instances penalties were im- 
posed. The later was recent. An employer 
wrote to the judge concerning a case in which 


an employe was respondent. He was cited for 
contempt, adjudged guilty despite the fact that 
he was defended by seven lawyers, said to be 
conspicuous members of the bar, and sentenced 
to three hours in jail and a fine of $100. 

A member of the Judicature Society who lives 
in Boston happened to observe this proceeding, 
and his letter to the Editor supplements the 
official report of Judge O’Dunne’s oral decision. 
We quote one paragraph from Mr. H. J. Klaun- 
berg’s letter: 
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“T think this was a wonderful demonstration 
of how courts might, and should, function in 
this country, plainly indicating that impressive 
letters from executives of powerful financial cor- 
porations and a large battery of legal luminaries 
do not in themselves make decisions for some 
jurists.” 

In a widely syndicated newspaper article 
Henry L. Mencken gave emphatic approval to 
the action of Judge O’Dunne in the newspaper 
case of eleven years ago. One paragraph is 
quoted: 

“It seems to me that these doings by Judge 
O’Dunne deserve to be heard of throughout the 
length and breadth of this great republic, and 
that every journalist who respects his trade 
should rejoice in them. If they are imitated by 
other judges . . . more will be done to make 
journalism a dignified and self-respecting pro- 
fession than will ever flow out of a million hol- 
low and nonsensical codes of ethics, drawn up by 
senile editorial writers... .” 





Give Democracy a Chance 


“It has long been the style to speak of delay, 
avoidance of responsibility, lack of social wis- 
dom, and even dishonesty as prices that must be 
paid for the privilege of democracy. Wherever 
men live in society these evils are and will con- 
tinue to be prevalent, but it is symptomatic of 
debility and general decay in the body politic if 
such manifestations are not bitterly combatted. 
Democracy is not more liable to general human 
frailty than any other system of government.” 
(Quotation from Unicameralism for Ohio, by Dr. 
M. B. Ogle, Jr., Western Reserve University, in 
Ohio Law Reporter, Jan. 23, 1939.) 


Chicago Bar Protects Rights of Heirs 


The Chicago Bar Association has rendered a 
public service by investigating the flourishing 
business of tracing missing heirs, and by obtain- 
ing a probate court ruling which forbids such 
investigation until after the first six months or 
probate. Very large sums are involved and op- 
portunity for early search easily becomes a 
racket. Cases were disclosed in which the 
searching companies induced known heirs to sign 
contracts which provided for collection and com- 
missions as high as forty percent. When six 
months have elapsed nearly all interested persons 
will be located by the administrator and his at- 
torney. 
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The search for heirs is probably more or less 
a racket in other cities. In Los Angeles the 
bar discovered that lay agencies had access to 
court orders near the close of each day and often 
secured contracts the following morning. Con- 
tingent fees are said to be rarely less than one- 
third of bequests, and often one-half. The 
county supervisors have prepared a bill which 
it is hoped, on enactment, will protect heirs and 
not infringe upon the right of inspection of 
public records. The bill prohibits publication 
of the names of heirs until at least ninety days 
after filing the petition for probate. 





Sensational Reporting in England 


The law which protects English courts against 
sensational publicity was made to apply especially 
to divorce cases in 1926. More recently it was 
found that certain papers transferred their agony 
news to the domestic relations courts. Reference 
was had to the complaints on this score in a 
brief article in this JourNAL (Oct., 1936). This 
hole has recently been plugged by an act of par- 
liament. The new law forbids interviews with 
principals and witnesses, “and even photographs,” 
to quote a London representative of a Chicago 
paper. Mr. Claude Mullins, a London magistrate, 
in explaining the act to reporters said that the 
law “does not restrict reports or comments upon 
general methods. The restrictions are limited to 
individual cases. Any observations made by the 
court may be freely recorded.” There appears to 
be an exception as to charges of assault involving 
husband and wife, and the reader is left to his 
own guesses as to the reason for this. 


Legal Discipline Commission Proposed 


A measure to create a legal discipline com- 
mission has been introduced in the New York 
legislature by Senator Desmond. The commis- 
sion, composed of four practicing lawyers and 
one member “of business or professional experi- 
ence,’ would be appointed by the court of ap- 
peals. It would have the duty of investigating 
as to the character and fitness of any attorney 
to practice; and would be empowered to censure. 
suspend or disbar any attorney for unprofes- 
sional conduct, subject to the right of appeal to 
the court of appeals. The existing powers of the 
courts to disbar or otherwise discipline members 
of the bar are expressly continued. No doubt 


the creation of this commission was suggested 
by the success of the proctor system used in the 
eighth judicial district in New York. 
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Pennsylvania Adopts Pretrial Rule 

Pennsylvania appears to deserve the distinc- 
tion of being the first state in which one of the 
rules of the new federal code of procedure has 
been adopted. Effective March 20, 1939, the 
trial courts of Pennsylvania have the same rule 
in respect to pretrial conferences that applies to 
the federal district courts. The federal rule (No. 
16) was published in the JouRNAL (21:162, Feb., 
1938). In the Pennsylvania rules it appears as 
number 212. The rule leaves to the discretion of 
the judges the matter of directing attorneys to 
attend a pretrial conference. It suggests a va- 
riety of steps which may be taken in analyzing 
and simplifying cases, and requires the judge pre- 
siding over this docket to make an order which 
recites the action taken, which order “shall con- 
trol the subsequent course of the action.” Prob- 
ably no rule could be drafted of a permissive 
nature which would better insure a reliance upon 


this procedure. The question then becomes one 
first for the judges, whether they will take ad- 
vantage of the opportunity presented, and finally 
whether the bar will encourage the judges. From 
the remarkable cooperation of judges throughout 
the state upon being requested to report on de- 
layed decisions, this step toward saving the time 
of all concerned in the trial of cases, appears in- 
evitable. 





Two Victories for North Dakota Bar 

Stimulated by recent bar action in its sister 
state to the south, the North Dakota State Bar 
has won success with its bill to codify statutes. 
There is included also procedure for quasi-judicial 
proceedings. Another act gives the Bar $6.50 
from the $10.00 which each member is taxed, the 
remainder going to the State Bar examining and 
disciplining board, which must also surrender 
$2,500 unused money to the State Bar. 


Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar As- 

sociation will regularly present new items of a practical bearing on the every day work 

or state and local bar associations. The cooperation of all bar officers, editors and 
committee members in furnishing items of interest is earnestly solicited. 


New Jersey Bar’s Bid for Leadership 

Although the New Jersey constitution has 
been bombproof for a generation or more the 
State Bar Association nevertheless set out early 
this year to obtain an amendment which would 
simplify the court structure and provide a con- 
siderable measure of administrative powers. In- 
volved in the reform is a change in the highest 
court, the court of errors and appeals, which has 
to this day of grace preserved the quaint colonial 
principle of mixing laymen with jurists in a single 
tribunal. 

The New Jersey judicial council has for years 
presented the most cogent arguments for con- 
stitutional reform of the court system. Naturally, 
for a beginning, the principle of administrative 
responsibility is in the forefront, with no change 
in the numerous courts except the court of errors 
and appeals. That court is made one of six 
justices, and a president justice who is required 
to make an annual report. Membership is re- 
stricted to “counsellors-at-law of at least ten 
years standing.” 

A very significant factor is making the chief 
justice of the supreme court responsible for the 
assignment of judges in his own court and all the 
numerous inferror courts, with also some power 
with respect to procedure in all those tribunals. 


Should this enlightened effort succeed it may 
be found to owe something to the political error 
of appointing Mayor Frank Hague’s son to sit 
as a lay judge of the court of errors and appeals. 

If the amendment succeeds New Jersey will 
be a long way toward court unification. In view 
of the recent failure in legislature of the Indiana 
judicial council’s very practical bill to integrate 
all judges and courts, New Jersey has a chance 
to lead in a fundamental reform. There is sig- 
nificance in the fact that the State Bar Associa- 
tion has thrown its support to a judicial council 
recommendation. Too commonly the judicial 
councils merely give advice and bar association 
leaders undertake no action. The lack of coopera- 
tion thus shown accounts for much good work 
that never reaches fruition. 


For Rule-Making in Massachusetts 


President Hogan’s direct request to all state 
bar associations that they create committees to 
promote the reforms recommended in the re- 
markable report last year of the section on judi- 
cial administration is likely to result in a founda- 
tion in many states for significant work. In 
Massachusetts a coalition of the State Bar Asso- 
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ciation, the Law Society of Massachusetts, the 
Boston Bar Association and the Boston chamber 
of commerce resulted in a draft act to delegate 
rule-making power to the supreme judicial court. 
Representatives of the four organizations sup- 
ported the bill at a hearing before a joint judi- 
ciary committee of both houses. The bill pro- 


vides for an advisory committee to assist the © 


court, a matter now recognized as a necessity. 





Counsel for Municipalities Take Notice 


It’s an astonishing fact that more than 7,000 
municipalities are members of state Municipal 
Leagues, all working for better local govern- 
ment. Forty-two state leagues are federated in 
the American Municipal Association, 1313 E. 
60th St., Chicago. 

The services which headquarters can render to 
the state Leagues and through them to virtually 
all the cities in the country include aid to local 
city attorneys. Some state Leagues have lawyers 
on their staffs. A recent publication of the na- 
tional association (rep. 129) contains much val- 
uable information for all concerned in the legal 
work performed for municipalities. 

Wherever possible the Association deals with 
state and local bar associations. In states where 
the bar has no such section, the leagues have 
brought about cooperation by creating commit- 
tees of lawyers. When the ABA section on 
municipal law was organized in 1934 cooperation 
was on a better basis, but in only a few states 
have the state bar associations created such sec- 
tions. In these few states cooperation is estab- 
lished. One result of this development has been 
to put the service rendered by the American 
Municipal Association and its satellites on guard 
in respect to unauthorized practice of law. The 
law in this field is scrupulously followed. All 
village, city and county attorneys have oppor- 
tunity to profit by the assistance rendered. They 
should possess Report 129, the price of which is 
one dollar. 


The head to this article may suggest a trifling 
thing. But in view of the almost universal stingi- 
ness of lawyers in respect to the one institution 
to which they owe the most, both for their live- 
lihood and as a duty, the amount of dues en- 
forced is really a very important factor in the 
existence of the organized bar. 

In Oregon a bill was this year put through the 
legislature easily, which increases bar dues from 
three to six dollars. This State Bar has done 
much on a pittance, as explained in our February 
number, page 219; it will now repay its mem- 
bers fifty-fold for their slight increase in support. 
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Our previous account, which told of the economy 
of operation, omitted reference to the fact that 
four months of the calendar year remained, so 
that it looked as though the secretary’s repori 
showed a surplus. Eventually there was a deficit 
of $404.56. But since a surplus still was shown, 
amounting to $2,058.77, it was proper to refer 
to the organization as a “thrifty bar.” 

In Alabama the dues are $10, larger than in 
any other state, but due to the unduly heavy 
cost of disciplinary measures, receipts are none 
too much. In Nevada now lawyers pay $8 a year. 
having raised their dues voluntarily. So far as 
the writer knows Kentucky still operates, and 
remarkably well, on a $2 annual fee. But it’s a 
false economy. 


Illinois Bar Idea Approaches Completion 


The “experienced lawyer” service, originated 
by the Illinois Bar Association a few years ago, 
and fully reported on in this JouRNAL from time 
to time, is this year being developed beyond 
former expectations. As in several other mat- 
ters, the Illinois Association has pioneered. The 
experienced lawyer service, one of the most 
practical and useful ideas that has ever been 
conceived for the benefit of practitioners, is 
used by only one other association, that in Los 
Angeles. Of course all live bar associations have 
a mass of agenda on hand at present. But ex- 
perience shows that the greater the volume of 
useful work undertaken, the larger is the num- 
ber of members willing to shoulder responsibili- 
ties. 

Meanwhile the Illinois bar is getting far out in 
advance. Here is a succinct statement of the 
situation, as published first by CCNS: 

Springfield, Ill., March 9 (CCNS)—Compila- 
tion of the long awaited Illinois State Bar Asso- 
ciation register, which will show what members 
are engaged in general practice, which ones are 
specialists and which ones are experienced in 
particular fields of law, is now under way. The 
registry will be distributed to members without 
charge, probably by June 1. 

A novel feature of the book will be the inclu- 
sion of associate members of the Illinois associa- 
tion, that is, lawyers who live in other states and 
who have availed themselves of the Illinois asso- 
ciate membership privilege. To do this a non- 
resident must also be a member of the American 
Bar Association. 


What Listing Will Show 


With the name of each member will appear 
his address and telephone number, his legal edu- 
cation, the date of his admission, whether he is 
otherwise engaged than in the active practice 
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and whether he is in general practice, experi- 
enced in not more than five fields, or a specialist 
in not more than two fields. 

General practice is defined to include some 30 
of the more common types of legal work. A 
member can qualify as experienced if he has 
handled at least three items of business in the 
field specified. To be rated a specialist he must 
have handled at least 25 items of business in 
that particular field. 

Devised by R. Allan Stephens, Springfield, 
secretary of the Illinois organization and chair- 
man of the American Bar’s section of Bar or- 
ganization activities, the registry is an outgrowth 
of the Illinois “experienced lawyer service,” in- 
tended to enable lawyers to locate consultants in 
matters in which they have had no experience. 
At the same time the lawyer who has made a 
particular study of some field of law will be able 
to notify the profession of that fact. 

The listings will be by individuals only, ar- 
ranged alphabetically and geographically. A re- 
cent ruling of the American Bar’s committee on 
law lists held that a list of this character does 
not require approval of the committee. The plan 
has been drafted in every particular to conform 
to the canons of ethics of both the American and 
the Illinois State Bar Associations. 


Bar Aid to Federal Court 

A good example of the cooperation between 
bench and bar that the promulgation of the new 
federal rules has encouraged is illustrated by 
the announcement of President Frank Belcher 
of the Los Angeles Bar Association that his asso- 
ciation has assisted in the preparation of a com- 
plete revision of court rules in the federal dis- 
trict court for the southern district of California. 
Judge William P. James of that district re- 
quested the Association to aid him in drawing 
up court rules in conformity to the rules of civil 
procedure. The order of the court adopting the 
new rules expressed grateful appreciation for the 
services of this committee. 





Dayton’s “Uncringing” Bar Association 

The Dayton Bar Association (Ohio) decided 
last year that it would have to act to induce 
judges of their common pleas court to decide 
submitted cases with reasonable promptness. A 
committee investigated and conferred with four 
of the five judges, and asked that each judge 
report on all undecided cases, giving the dates 
of submission. 

The Ohio Bar Assoc. Report (Jan. 30, 1939) 
gives a full account of their attempt to obtain 
cooperation by all the judges. Six weeks had been 
allowed the judges to enable them to improve 
their records. Three judges complied; two made 


no reply to repeated requests. The Association 
adopted a suitable resolution, and gave the in- 
formation to the press. The immediate result 
was a powerful editorial in the Dayton Daily 
Press, illustrating the willingness of editors to 
cooperate with a progressive bar. A few sen- 
tences are quoted: 


“The bar is an official body with a definite 
public responsibility. While the people, through 
their choosing of judges, are in part responsible 
for derelictions in the courts [are they, really ?— 
Ed.J, the greater responsibility rests with the bar. 
. . . Given judges as they are, it can be said that 
if the bar as a whole should take an uncringing 
course, a much better administration of justice 
could be had then we are accustomed to. , . 
Every word the committee says regarding the im- 
portance of promptness in the courts will be ac- 
cepted by the public at large. The manipulation 
of the courts by strong litigants seeking to wear 
out weak opponents is a common crime against 
justice in America. The bar deserves the support 
of every honest citizen in its efforts to insure that 
the wheels of justice do not lag. 

“Judges Krehbiel and Hodapp are said by the 
committee to have refused to cooperate. Theis 
side of the question has not been given yet. Judg- 
ment in the matter is therefore properly deferred. 
In the meanwhile the bar committee asserts that 
its mere request for a showing of the speed with 
which the judges work has already resulted in an 
unprecedented output of work by the courts. _ 
The object is unimpeachable. The facts, which 
are of public record, should be all sufficient.” 

This virutal success of the bar committee, with 
its “uncringing” strategy, reminds the Editor of 
an incident long ago, just after Michigan adopted 
primary elections for trial judges. In my circuit 
the judge had done a most unconscionable thing 
in punishing a group of citizens for protesting 
against an unfair decision against them in a 
minor matter prosecuted by the judge’s son in 
his court. Fearful lest he be not nominated, the 
judge circulated his petition personally and every 
lawyer, taken separately, was as much obiliged to 
sign as though a pistol had been held at his head. 

Long live uncringing bar associations! The 
single practitioner is helpless. 





Active Junior Bar in Mississippi 

The report of the executive committee of the 
Mississippi junior bar, as published in the 
Mississippi Law Journal for December (11:203), 
details a useful and original program. The sec- 
tion believes that it can be of particular service 
to the newly admitted members of the bar and 
has appointed a committee to call personally 
upon every new lawyer and offer him their help 
in beginning the practice. Another committee is 
making a careful survey of the statutory law of 
the state and will call to the attention of the leg- 
islature for the purpose of correction any inaccu- 
racies, omissions or conflicts. 
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A legislative drafting committee has been made 
available to the members of the legislature and 
will assist any member in the drafting of pro- 
posed acts. Consideration is also being given to 
improved methods of judicial selection and to 
the desirability of recommending the adoption of 
a new practice code modeled on the federal dis- 
trict court rules. 





Regional Conference Held in New York 

The third of a series of regional conferences 
for bar association executives sponsored by the 
ABA section of bar organization activities was 
held February 25th in New York City. Forty- 
eight executives were present representing every 
state in the first four federal judicial districts 
except South Carolina. 

R. Allan Stephens, chairman of the section of 
bar organization activities, presided. Other mem- 
bers of the section who participated in the meet- 
ing were: Raymer F. Maguire, vice-chairman; 
L. Stanley Ford, secretary; and council members 
Forest G. Moorhead, William W. Evans, Charles 
H. Strong, and Burt J. Thompson. 

The program covered the full range of state 
bar association activities: publications, organiza- 
tion of central offices, fee schedules, employment 
services, pension funds, law school associations, 
legal aid, women’s auxiliaries, bar registers, etc. 
Particular attention was given to the organization 
of institutes. 

The meeting proved as popular and as stimu- 
lating as previous conferences in Kansas City 
and Columbus. It also proved that the Amer- 
ican Bar Association serves the profession might- 
ily when it brings the advantages of its coordi- 
nated program and experienced leadership directly 
to the executives of the state associations. 
Typical of the expressions of approval was that 
of Philip J. Wickser, Buffalo, member of the 
house of delegates: “To me these meetings dis- 
play coordination of the bar in action, and are 
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the logical development of the blue prints and 
new constitution we worked so many years to 
get.” 





A Noble County Bar 

One of the county bar associations in Okla- 
homa made due preparation for the State Bar 
convention by assigning all its members to vari- 
ous section meetings. It was believed that this 
would permit of reports later on important sub- 
jects under discussion in various sections at the 
same time. Every member took his assignment 
seriously, with the result that every member of 
the association attended the State Bar conven- 
tion. Here is a record in coordination that can 
never be beaten, and rarely equalled. It is 
credited to the Noble County Bar Association. 





Court Assumes Disciplinary Responsibility 

The Cincinnati Bar Association, at considerable 
effort, convinced the judges of their trial court 
that they had power to supervise a committee 
created to investigate charges of unauthorized 
practice by either laymen or lawyers. The re- 
sult is a rule creating a committee of one judge 
and two practitioners, the judge to be designated 
the “assistant presiding judge.” Complaints may 
be filed by judges, bar committees or individuals. 
The committee is authorized “to investigate all 
matters cognizable under statutes of this state, or 
the inherent powers of the court, pertaining to 
the orderly administration of justice, the com- 
mittee to report its findings and recommenda- 
tions upon all matters coming before it to the 
judges in joint session for any action by the 
joint session.” 

A closer relation between courts and bar asso- 
ciations, which latter have commonly carried all 
the burden of investigating complaints, is being 
developed. Somewhere in the judiciary respon- 
sibility for the regulation of the practice of law 
is lodged. 
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